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The constitution of the American Bar As- 
sociation requires its president to communi- 
cate at its annual meeting the most noteworthy 
changes in statute law on points of general 
interest, made by the several States and by 
congress during the preceding year. The 
address of John F. Dillon, President of the 
Association, at its last annual meeting in 
August, is of special interest, and requires 
more than the passing mention which we have 
given it. After referring to the more im- 
portant acts of congress, and giving a gen- 
eral view of current legislation in the different 
States, he grouped or classified statute legis- 
lation under different heads. 

Under the head of ‘‘Elections and the 
Elective Franchise,’’ if was stated that thirty- 
six States are using the Australian ballot or 
some modification of it. “Under the head of 
‘‘Labor,’’ reference was made to the fact that 
New York, New Jersey, Georgia and Massa- 
chusetts regulate the hours of labor and define 
the number of hours constituting a day’s work. 
In reference to the act of the Massachusetts 
legislature against ‘‘Pinkertonism,’’ and for- 
hidding the employment of non-residents 
other than regular employees to assist with 
arms in the defense of property, Judge Dillon 
observed that while he approved such legis- 
lation, he felt constrained to say that the 
commonwealth having thus disabled the per- 
son whose property is in danger from self- 
protection, ought earnestly and promptly to 
discharge its duty to afford the necessary 
protection by the lawful authorities. Under 
the head of ‘‘Married Women,”’ the late en- 
actments of Rhode Island and South Caro- 
lina, emancipating women from the common 
law disabilities of coverture, were referred to. 
Under the head of ‘‘Private Corporations and 
Railroad Commissions,’’ it was stated that 
seventeen States have now adopted railway 
commission acts containing the usual provis- 
ions as to long and short haul, rebates, draw- 
backs, undue preference, interchange of 
traffic, etc. Such legislation, where it is care- 
fully thought out, guided by experience and 
kept within constitutional limits, was regarded 
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by the speaker as wise and generally neces- 
sary for the best interests of the corporations 
as wellas the people. Under the head of 
‘*Taxation,’’ the important changes in the 
collateral inheritance law of New York, and 
the novel act of the legislature of Michigan, 
which attempts to divide the mortgage tax 
by levying a proportionate part on the owner, 
and the balance on the mortgagee, were re- 
ferred to. 





Under the head of ‘‘Administration 


| of Justice,’’ a notable change in the law 


of evidence in Georgia was noted and com- 
mented upon. It seems that that State has 
recently passed a statute allowing one party 
to a civil action to put the opposite party on 
the witness stand with the privilege of sub- 
jecting him to a ‘‘thorough and sifting exam- 
ination, and with the further privilege of 
impeachment, just as though the witness had 
testified in his own behalf and was being 
cross-examined.’’ Concerning this statute, 
Judge Dillon, in his address, remarks: ‘‘This 
act seems to mark the final success, so far as 
Georgia is concerned, of the long and per- 
sistent effort begun by Jeremy Bentham in 
1802, to obliterate the old common law rule 
that parties to an action were not competent 
witnesses. That rule, being founded on the 
false assumption that no one interested in a 
controversy could be expected to testify in 
derogation of his interest or could be made 
to do so, received its first blow from Lord 
Denman in the English Act of 1843 named 
after him, and from Lord Brougham’s Acts of 
1846 and 1851, since which time it has been 
rendered practically harmless in the United 
States by State legislation. The Georgia Act 
just adopted relieves a party from the neces- 
sity of making the opposite party his own 
witness, and from the consequences resulting 
therefrom. This seems to me to be sound 
legislation.’’ 





In the concluding portion of his address, 
the learned speaker dwelt on the general 
trend of recent legislation in the United 
States. He referred to the fact that the 
fundamental guarantees of the constitution 
are those of life, liberty and property. He 
stated that while the two former are every- 
where respected and protected, we cannot 
close our eyes to the fact that the institution 
of private property is menaced by both open 
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and covert attacks. It is attacked openly, he 
claimed, by the advocates of various heresies 
that go under the general name of socialism 
or communism, who seek to array the body 
of the community against the individual right 
and in favor of the right of the community in 
some form to deprive the owner of its full en- 
joyment. The property, or its rightful enjoy- 
ment, is, however, frequently covertly 
invaded at the instance of a popular or sup- 
posed popular demand. In this class of cases 
the attack is directed against particular own- 
ers or forms of ownership, and generally 
takes the insidious and dangerous shape of 
an attempt to deprive the owners, usually 
corporate owners, of their property by unjust 
or discriminating legislation in the exercise of 
the power of taxation, eminent domain or 
police power, and resulting, or intending to 
result, in ‘tregulating’’ the owner out of its 
full enjoyment and use. 

The speaker quoted in this connection a 
declaration made by Sir Henry Sumner Maine, 
to the effect that ‘‘all the beneficent prosper- 
ity of the United States reposes on the sacred- 
ness of contract and the stability of private 
property ; the first the implement, the last the 
reward of success in the universal compe- 
tition.”’ 

In concluding, the speaker said very wise- 
ly, that if there was any problem yet unset- 
tled in the United States, it was whether the 
courts were able to bear the burden of sup- 
porting, under all circumstances, the funda- 
mental law against popular or 
popular demands. 


supposed 











NOTES OF RECENT DECISIONS. 





Monicreat Corroration—Insuries BY FIRE 
DEPARTMENT — NEGLIGENCE — LIABILITY OF 
City.—The recent case of Gillespie v. Lin- 
coln, 52 N. W. Rep. 811, decided by the Su- 
preme Court of Nebraska, should be read in 
connection with that of Dodge v. Granger (R. 
I.), 35 Cent. L. J. 49. In the Nebraska 
case it was held that a city is not liable at 
common law for the negligent acts of the 
members of its fire department. In that 
case, plaintiff's intestate was struck and 
killed by a ladder wagon or truck belonging 

‘to the fire department of the defendant city, 
through the negligence of the driver thereof, 





a member of said department, while driving 
along one of the streets of the city for the 
purpose of exercising a team of horses be- 
longing to the department. 

After a review of the authorities it. was 
held that the city was not liable. Upon the 
general subject of the liability of cities for 
injuries by a fire department, see note to 
case of Dodge v. Granger, 35 Cent. L. J. 50. 





LANDLORD AND TENANT—NuISANCE— LIA- 
BILITY OF Lessor’s GRANTEE.—In Lufkin v. 
Zane, the Massachusetts Supreme Judicial 
Court decides that a grantee of premises sub- 
ject to a lease, is liable for a nuisance cre- 
ated and continued by the tenant, if such 
grantee had no power to abate the nuisance. 
Field, J., says, inter alia: 


The rule that any person injured by a continuing 
nuisance can maintain an action against the land- 
owner who created it, or against a grantee who con- 
tinues it, is subject to the provision that the grantee, 
if he merely suffersit to remain, must first have the 
power to alate it, and this implies that he must have 
the power to abate it. Prentiss v. Wood, 132 Mass. 
486. <A lessee isa grantee within the meaning of this 
rule. McDonough v. Gilman, 3 Allen, 264. It was 
said in King v. Pedley,1 Adol. & E. 822, that “ifa 
nuisance be created, and a man purchase the prem- 
ises with the nuisance upon them, though there be a 
demise for a term at the time of the purchase, so that 
the purchaser has no opportunity of removing the 
nuisance, yet by purchasing the reversion he makes 
himself liable for the nuisance.” 

But this seems inconsistent with the opinion by the 
Court of the Exchequer Chamber in Gandy v. Jubber, 
9 Best. & S. 15, and the statement has been often 
doubted or denied. The subject has been elaborately 
considered in Ahern y. Steele, 115 N. Y. 203. See 
also, Clifford v. Cotton Mills, 146 Mass. 47; Dalay v. 
Savage, 145 Jd. 38; Saltonstall v. Banker, 8 Gray, 195; 
McCarthy vy. Bank, 74 Me. 315. We do not see how 
the defendant can be held liable for the use made of 
the premises by Winship under the leases from Pea- 
body, as the defendant, so far as appears, had no con- 
trol over Winship or over the use made of the prem- 
ises by him. We think that the true rule is suggested 
in Dalay v. Savage, uli supra, and that is that, if the 
nuisance is created by a tenant or by a former owner 
who has let the premises to a tenant, a grantee subject 
to the tenancy, in consequence of the purchase and 
the subsequent receipt of rent, is not made liable to 
third persons for the use which the tenant continues 
to make of the premises, even if it constitutes a nui- 
sance. When a landlord lets premises with a nuisance 
upon them, the case is somewhat different. If the 
condition of the premises of itself is such as to con- 
stitute a nuisance, it has been held that by the letting 
the landlord authorizes the continuance of the nui- 
sance. Ifthe premises are a nuisance, not in them- 
selves, but in consequence of the use made of them by 
the tenant, then the question is whether this use is 
authorized by the landlord. If the premises can be 
used by the tenant in the matter intended by the land- 
lord, either as shown by the construction of the prem- 
ises or by the terms of the lease, or by other evidence, 
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without becoming a nuisance, the landlord is not 
liable for the act or neglect of the tenant which creates 
the nuisance. If the tenant creates the nuisance with- 
out authority of the landlord, and after he has entered 
into occupation as tenant, the landlord is not liable. 
Applying these principles to the evidence, we are of 
opinion that the ruling asked for, which we have 
quote.1, should have been given. 

After Winship ceased to occupy the premises, and 
the defendant let them to Barnard, the question is 
whether the defendant let them with a nuisance upon 
them, or let them to beused in such a manner as 
would create a nuisance. As we read the evidence, 
the nuisance resulted largely, if not wholly, from the 
negligence or the unauthorized acts of the tenant. If 
it wasreasonably practicable to use the premises for 
a stable in the manner in which the landlord intended 
they should be used, without creating a nuisance, then 
it cannot be said that by letting them the lannlord au- 
thorized the creation or the continuance of a nuisance. 


DAMAGES—PERSONAL INJURTES—EVIDENCE 
—Percuntary Conpiti0on.—The Supreme Court 
of Missouri decide, in Beck v. Dowell, 20S. 
W. Rep. 209, that evidence of the pecuniary 
condition of plaintiff is admissible in an ac- 
tion for personal injuries where the circum- 
stances of the case justify the imposition of 
exemplary damages. Gantt, P. J., says: 

The point in this record, then, is that upon which 
the court of appeals divided. Is evidence of the 
financial condition of the plaintiff admissible in an ac- 
tion for damages, when there are circumstances of op- 
pression or malice? That exemplary damages may 
be recovered in actions for trespass or personal torts 
accompanied by circumstances of malice or oppres- 
sion is no longer open to question in this State. 
Buckley vy. Knapp, 48 Mo. 152. Nor is it controverted 
that it is perfectly competent to show the financial 
ability of the defendant in such acase. The case of 
Stephens vy. Railroad Co., 96 Mo. 214,9 8. W. Rep. 
589, was an action for compensatory damages alone, 
and the learned judge who wrote the opinion expressly 
says: “There is nothing in the case to justify the 
giving of exemplary damages, and the damages should 
be contined to compensation for the injuries sus- 
tained.”? The case of Overholt vy. Vieths, 93 Mo. 422, 
6S. W. Rep. 74, had no element init justifying exem- 
plary damages, and this court held that it was not 
improper to exclude evidence of the mother’s finan- 
cial condition in a suit for the death of her child 
which had been drowned ina pond, “in view of the 
fact that she had been allowed to state her condition 
in life, and that she did her own housework and had 
no servant.”” We do not think either of these cases 
can be considered as decisive of the point in this case. 
Exemplary damages are allowed, not only to com- 
pensate the sufferer, but to punish the offender. 
Franz v. Hilterbrand, 45 Mo. 121; Callahan vy. Caf- 
farata, 39 Mo. 137. The evidence in this case tended 
to show that the plantiff was a girl about 16 years 
old; that her father was a tenant of defendant; that 
on the day she was shot by defendant her father and 
his sons were trying to water a cow in a lot of the de- 
fendant; that a difficulty ensued,—a general fight; 
that she was standing in the lot looking on, unarmed, 
When the defendant turned upon her, and shot her 
throngh the thigh. In other words, the defendant, with 
a deadly weapon, shot an unarmed girl without law- 





ful provocation. We think there was ample evidence 
from which the jury could find willful, wanton injury. 
In 1 Suth. Dam. p. 745, it is said: “In actions for 
torts, the damages for which cannot be measured by 
a legal standard, all the facts constituting anc! accom- 
panying the wrong shonld be proved, and although 
there be a legal standard for the principal wrong, if 
aggravations exist they may be proved to enhance 
damages; and every case of personal tort must nec- 
essarily go to the jury on its special facts. These em- 
braces the res geste and the age, sex, and status of 
the parties; this, whether the case be one for com- 
pensation only, or also for exemplary damages, when 
they are allowed.” In Bump. v. Betts, 23 Wend. 85, 
the Supreme Court of New York, on a question of 
excessive damages, pointed to the fact that the de- 
fendant had the command of great wealth, and that 
the plaintiff was a poor man. In McNamara vy. King, 
7 Ill. 4382, in an action for assault and battery, the 
court permitted the plaintiff to show he was a poor 
man with a large family. The Supreme Court of Illi- 
nois, in affirming that ruling, said: ‘We are also of 
the opinion that the circuit court decided correctly 
in admitting the evidence and giving the instruction. 
In actions of this kind, the condition in life and cir- 
cumstances of the parties are peculiarly the proper 
subjects for the consideration of the jury in estimat- 
ing the damages. Their pecuniary circumstances 
may be inquired into. It may be readily supposed 
that the consequences of a severe personal injury 
would be more disastrous to a person destitute of 
pecuniary resources, and dependent wholly on his 
manual exertions for the support of himself and 
family, than to an individual differently situated in 
life. The effect of the injury might be to deprive him 
and his family of the comforts and necessaries of life. 
It is proper that the jury should be influenced by the 
pecuniary resources of the defendant. The more af- 
fluent, the more able he is to remunerate the party he 
has wantonly injured.” InGrable v. Margrave, 4 Ill. 
372, in an action for seduction, the trial court admitted 
evidence to show plaintiff was a poor man. The su- 
preme court, on appeal, said: “The court decided 
correctly in admitting evidence showing the 
pecuniary condition of the plaintiff. This evidence 
does not go to the jury for the purpose of exciting 
their prejudices in favor of the plaintiff because he is 
a poor man, but to enable them to understand fully 
the effect of the injury upon him, and to give him 
such damages as his peculiar condition in life and 
circumstances entitle him to receive.” In Gaither vy. 
Blowers, 11 Md. 536, in an action for assault and bat- 
tery, the trial court having admitted evidence for the 
plaintiff, with a view of increasing his damages, that 
he was a laboring man and had a wife and children to 
support, the supreme court, after quoting the lan- 
guage of McNamara y. King, 7 Ill. 4382, says: ‘This is 
good sense, and is sustained by the decisions in most 
of the States. An injury done to a person not de- 
pendent on manual labor for the support of himself 
and family is in nowise as great as.one to a person so 
situated.”” In Reed vy. Davis, 4 Pick. 215, the Supreme 
Court of Massachusetts, in an action for trespass in 
forcibly evicting plaintiff from his home, says: “One of 
the defendants stated to a witness, in answer to his in- 
quiry whether he thought the plaintiff could not make 
him suffer, that ‘plaintiff had been to gaol, and sworn 
out, and was not able todo anything.’ Now, that cir- 
cumstance was to be taken into consideration by the 
jury. There is nothing more abhorrent to the feel- 
ings of the subjects of a free government than op- 
pressing the poor and distressed under the forms and 





378 


CENTRAL LAW JOURNAL. 





No. 20 








color, but really in violation, of law.”? It is found that 
the dwelling house was small, but the damages are 
not to be graduated by the size of the building. The 
plaintiff also was poor. He had seen better days, but 
had been reduced in his circumstances. He was 
thought not to be able to do anything in vindication 
of his rights at the law.” In Dailey v. Houston, 58 
Mo. 361, this court said: “It is next insisted that the 
court improperly told the jury that, in the estimation 
of damages, they might take into consideration the 
‘condition in life of plaintiffs, and their pursuits and 
nature of their business.’ There is no doubt but that, 
in estimating damages in such cases, the jury may 
properly take into consideration the pecuniary con- 
dition of the parties, treir position in society, and all 
other circumstances tending to show the vindictive- 
ness, or atrocity or want of atrocity, in the transaction, 
and which tend to characterize the assault.”” This de- 
cision of Judge Vories was concurred in by all the 
judges. It has never, to our knowledge and so far as 
we can ascertain, been questioned, denied, or criti- 
cised. It is in harmony, as we have seen, with the 
decisions of other courts of great ability. It is in har- 
mony with the tendency of the courts to place be- 
fore the triers of facts, whether court or jury, every 
fact that will aid them in arriving at a correct verdict. 
It is evident in this case its effect was not to create 
prejudice or passion. There is nothing that smacks 
of either in the verdict. Accordingly we affirm the 
judgment of the court of appeals, as indicated by the 
opinion of the majority of the judges of that court, 
on this as well as all other points ruled in the case, 
and it will be so certified to that court. 








APPLICABILITY OF EXEMPTION LAWS 
TO THELAW OF LIFE INSURANCE. 


Exemption laws usually possess the virtue 
of clearness. Legislatures are mindful to 
fairly inform the people how far a man’s 
property is safe from his creditors. But 
whilst the number of cows and plough-gears 
that are execution-proof is exactly fixed, the 
question how far one can protect his wife and 
children through the medium of life insurance 
companies, has been left quite completely to 
the courts and the metaphysicians. Some 
States, it is true, have plainly declared that 
the wife may take a certain amount of her 
husband’s money and insure his life with it,! 


1 As early as 1840, New York, in case where the hus- 
band’s life was insured for the benefit of the wife, en- 
abled the widow to defy the claims, if the personal 
representatives or creditors of the husband, except 
where the amount of premium paid exceeded a cer- 
tain sum per annum. Baron v. Brummer, 1 Cent. 
Rep. 708. At present, in that State, the creditors can 
only reach, at the time of the payment of the policy, 
be it either an endowment policy or a life one, 
the amount paid in excess of +500 per annum with in- 
terest thereon. A like provision governs in Missouri. 
§ 5851, R. 8S. Mo. 1889. The amount of the annual pre- 
miums formerly thus suffered to be drawn from the 





but with this announcement the subject is 
dismissed as too trivial for further consider- 
ation. Consequently, at this point the courts 
have been forced to take up the questions 
presented, but it seems doubtful if they have 
always enabled the bar to advise the anxious 
client. Because the statute above named has 
gone just far enough to indicate a desire to 
protect the widow and the orphan, and con- 
sequently suggests, rather than determines, 
the two questions: First, how far must the 
wife preserve and not assign the policy that 
is intended for the state of her widowhood 
and for her children? Second, how com- 
pletely is this fund secured from the debts 
she contracted during coverture? At com- 
mon law, it seems clear that a life policy was 
assignable, because it was peculiarly a busi- 
ness transaction between a creditor and his 
debtor, by which the debtor’s life was insured 
to protect the creditor against loss. ‘*With- 
out the power to assign, the insurance on lives 


would lose half its usefulness.’’? In all these 
direct 


cases, an insurable interest meant ‘‘: 
which 


me 


and definite pecuniary interest ;’’ for 


husband’s resources in defiance of his creditors was 
but $300, both in New York and Missouri, and if it 
exceeded said amount a total forfeiture of the policy 
was worked in behalf of the husband’s creditors. 
Wagn. Stat. 936, §§ 15, 18. This marks the rapid 
growth of our exemption laws. In Pullis vy. Robison, 
73 Mo. 210, Judge Norton, in construing this statute, 
says: ‘‘We think it was the purpose of the statute to 
allow a husband who might be in an embarrassed, 
and even in an insolvent condition, to secure to the 
wife the benetit of an insurance on his life, free from 
the claims of his creditors, when the annual premium 
on such policy does not exceed the sum of $300; or in 
other words, that he might annually withdraw for 
such a purpose that sum without subjecting the 
amount insured to the payment of creditors.” In re- 
gard to this clear right of the husband to divert a cer- 
tain amount of his money to his wife, through the 
conduit of a life insurance policy, it is needless to add 
that the statutes of each State must furnish all the au- 
thority, as the common law did not contemplate the 
act. The statute that controls is, of course, the stat- 
ute of the State where the policy is actually executed 
and delivered, and not the statute of the State where 
the insurance company is incorporated or located. As 
well argued in Pomeroy v. Manhattan Life Ins. Co., 
40 Ill. 398: ‘*The instrument sent from New York by 
the company was incomplete, as it was not fully exe- 
cuted, and declared on its face that it was void until 
it should be countersigned and the premium should 
be paid. How an instrument which declares that it 
is void until other acts are performed can be regarded 
as complete and binding we are unable to compre- 
hend. Had nothing further been done after it came 
from New York, could there have been the slightest 
pretense that it could operate as a binding contract?’ 

2 Charter Oak Life Ins. Co. v. Brant, 47 Mo. 424; 
Ang. Fire and Life Ins. § 25 et seq. 
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reason a husband could not be insured by his 
wife for the wife’s benefit, nor a parent by 
the child for the child’s benefit.* Conse- 
quently, in the leading case of Eadie y. Slim- 
mon,‘ it is argued that only by force of stat- 
ute can a matried woman insure her hus- 
band’s life, and that such provision being an 
enabling-and not a mere declaratory act, it 
must follow that the legislature designed the 
fund to be sacredly preserved, secured against 
even the assignment of the policy by the wife 
(where no special statute provides for such 
assignment), to the end that it contemplates 
absolutely ‘‘a provision for a state of widow- 
hood and for orphan children.’’ Conse- 
quently, ‘it would be a violation of the spirit 
of the provision to hold that a wife, insured 
under this act, could sell or traffic with her 
policy as though it were realized personal 
property or an ordinary security for money.’”® 


3 Charter Oak Life Ins. Co. v. Brant, supra; 3 Kent’s 
Com. (10th ed.) 483. But in McKee vy. Phenix Ins. 
Co., 28 Mo. 386, Judge Scott says: “There seems to 
be a difference of opinion among jurists as to the 
legality of life insurances, where the party insuring 
has no interest whatever depending on the life of the 
person insured.” Citing Philips on Insurance, p. 131, 
and Angell on Fire and Life Insurance, 307. 

‘96 N. Y. 9. 

5 It will be observed that this argument rests upon 
the controverted premise that, at common law, the 
mere domestic relationship is not sufficient to consti- 
tute an insurable interest. In Brummer y. Cohn, 86 
N. Y. 17, the court admits this by stating: ‘‘We are 
not called upon to vindicate the dsctrine of Eadie v. 
Slimmon. The inference of a legislative intent to 
make a policy procured by a wife on the husband’s 
life unassignable, deduced by the court in that case, 
has sometimes been thought to rest on a slender 
foundation, but the case has been repeatedly fol- 
lowed;” citing three New York cases. Now, in 
Baker, Trustee, vy. Young, 47 Mo. 456, the court per- 
mits the husband and wife conjointly to assign a pol- 
icy obtained by the husband on his own life for the 
benetit of his wife. The case is distinguished from 
Eadie v. Slimmon, supra, since in the New York case 
the policy was taken out by the wife on the husband’s 
life for her benefit, whilst in the Missouri case the 
policy is taken out by the wife. But here is more evi- 
dence furnished by the books of how unsatisfactory 
is a conclusion that rests upon ‘‘a slender foundation.” 
The only distinction is a disputed one, grounded upon 
what constitutes an insurable interest at common law. 
At most this simply implies that one kind of policy 
has a more ancient lineage than the other. In three 
much more essential respeets, and all bearing on the 
question of the sacredness of the fund, the two kinds 
of policies are made alike by the statutes: 1. In both 
cases the money of even an insolvent husband can pro- 
cure the policy; 2. The amount paid by the insurance 
company, under either an endowment policy or a life 
policy, shall inure to the wife’s separate use and ben- 
etit; 3. The children shall share it with her. §§ 5851 
and 5854 of Missouri Revised Statutes 1889. It seems 





. 


But a practical difficulty arose. Itis apt to 
arise when one financially embarrassed needs 
money to continue the life of a policy that 
shall secure sacredly the money to the one 
who becomes too poor to pay the premiums. 
The reasoning of the New Jersey court sheds 
light on this subject. In Landrum vy. Knowles,° 
the mother had insured the father’s life for 
the benefit of their children. For ten years 
the mother paid the premiums ; then she, with 
the assent of her husband, assigned the pol- 
icy to one of her husband’s creditors. Under 
the reasoning in Eadie v. Slimmon, supra, this 
could not have been done ; but, otherwise, the 
policy would have lapsed—not being non- 
forfeitable. On the father’s death the chil- 
dren claimed all the money. On the other 
hand, the creditor, and assignee of the pol- 
icy, claimed the entire fund. The court 
held that the policy belonged, as an executed 
gift, to the children up to the moment of its 
assignment. Consequently, they were en- 
titled to its cash value at that time, and the 
creditor to the balance. The court says: 
‘*By taking the policy in its form payable to 
the appellants (the children), and by the 
payment of these premiums, the mother 
passed definitely to the appellants an interest 
in the policy to the value of such payments. 
To this extent the transaction was finished 
and executed. But beyond this value noth- 
ing could pass to the appellants but by a 
further act of the mother, and which act was 
entirely voluntary. She-had not even agreed 
to perform such act. Whatever premiums 
she might have paid, beyond those actually 
paid, would have been entirely gratuitous.’’ 
‘The point is a nice one, and it seems 
to me there are no precedents.’’ ‘The 
mother indicated by the assignment of the 
policy her intention to make no more pay- 
ments in their favor, and Waless the respond- 
ent (assignee of the policy) had continued to 
keep the policy alive it would have been for- 
feited with respect to all persons holding an 
interest in it. It is by no means certain that 


quite clear that the fund, under both kinds of policies, 
is designed “for a state of widowhood and for orphan 
children.” So, if it cannot be assigned in the one case 
by the wife, it ought not to be assignable in the other 
ease. We shall presently see how in both cases the 
needs of the beneficiaries themselves may require its 
assignment in order to prevent a forfeiture of the 
policy and a total loss to all save the company, from 
want of funds to pay the premiums. 
6 22.N. J. Eq. 594. 








3880 





CENTRAL LAW JOURNAL. 





No. 20 








this assignment has not been an advantage to 
the appellants, as otherwise the policy might 
have fallen in.’’ But if the children had been 
able, could they not have claimed the right to 
continue the policy in their own favor? 

It can be asserted that either through stat- 
utory enactment (New York now has one), 
or by a refusal to follow Eadie vy. Slimmon, 
supra, the rule has been established of per- 
mitting the wife and husband conjointly, with 
the consent of the insurance company, to as- 
sign the policy.’ But it can well be urged 
that this has been brought about by the ab- 


solute necessity of having some _ solvent 
assignee preserve, with perfect safety 


to himself, the policy, so that the wife and 
children may, as argued in Landrum vy. 
Knowles, supra, be actually oftimes benefited 
by this power on the wife’s part to assign. 
Consequently, this now settled rule that the 
wife can assign does not militate against the 
original proposition that the policy was de- 
signed to protect the widow and the orphan. § 
“It seems clear that as long as the husband 
lives the policy itself cannot be reached and 
wrested from the wife by a creditors’ bill 
or otherwise. This was decided in Baron v. 


7 But it would clearly seem that in those States 
where the statute has made the children joint bene- 
ficiaries with the wife in the policy, that after the hus- 
band’s death the wife cannot assign more than her 
share of the money due under the policy. Wanschaff 
v. The Masonic Mut. Ben. Society of Indiana, 41 Mo. 
App. 206. Yet there is no logical reason why the wife 
should have greater rights than the children to assign 
the policy, even during the life of the children. But 
whilst the logie may point one way, the practical difli- 
culties attending such a peculiar piece of property as 
needs large annual payments to preserve it to anybody 
point the other. Itis a condition and not a theory 
that here faces us. Nobody is compelled to continue 
the policy on behalf of the children, and if said policy 
cannot be assigned to anybody it might lapse. Still, it 
would seem that the equitable doctrine announced in 
Landrum y. Knowles should as fully obtain where 
the statute makes the children co-beneficiaries with 
the wife, as where the policy is originally taken out in 
behalf of the children solely. 

8 Of course the widow is amply protected against 
the creditors and personal representatives of the hus- 
band. Every State has, doubtless, so declared. But 
in these days of womanly responsibility the wife, 
whilst under her husband’s roof, may contract the 
legal liabilities of a feme sole. She may enter the 
state of widowhood pursued by judgment creditors. 
If the policy she receives from an insurance company 
is an equitable separate estate which, unless she is 
married again before she settles with the insurance 
company, would make the money paid her under ita 
very ordinary legal estate, her judgment creditors, 
unless the fund is peculiarly sacred, could certainly 
and swiftly seize it. The same result would of course 


follow if it should be called a statutory separate es- 





Brummer,’ the court declaring, although the 
judgment was against both husband and wife, 
and there were no children: ‘‘There is no force 
in the position that this policy is a chose in 
action as to creditors and can be reached by 
the appointment of a receiver in proceedings 
for that purpose.’’ After asserting that it 
had been settled, in cited New York cases, 
‘“‘that such policies should not be subject to 
the lien of creditors either of the husband or 
the wife,’’ the decision declares that whilst 
the express words of the statute save the 
policy from the creditors of the husband, it is 
the ‘‘determination of the courts’’ that saves 
it from the creditors of the wife; ‘‘and there 
is no ground for claiming that either the 
policy or the proceeds which might arise from 
the same before such payment is made is 
subject to be reached in advance by a cred- 
itor, or that the policy can be assigned and 
held by the decree of a court of equity for 
the benefit of creditors until it becomes due 
and payable.’’! 

The final question is: how far does the 
money paid the widow remain free from such 
creditors as she became indebted to during 
coverture? After the many judicial assertions 
that this is a fund to be kept sacred unto her 
widowhood, can the creditors of her earlier 
days seize upon it as soon as it materializes 
intomoney? In Seifert v. Jones," the court 
remarks: ‘*The learned counsel for defendant 
contends that the policy by its terms inuring 
to her separate use constituted a separate 
estate in her, and was subject like any other 
tate. In Williams v. Williams, 68 Ala. 405, it is de- 
cided that “the title to a policy of insurance which 
was taken out by the husband on his life in the name 
of the wife as the sole beneficiary, and which did not 
by its terms exclude the husband’s marital rights, 
vested in her as her statutory separate estate at the 
time the policy was delivered.” 

9 1 Cent. Rep. 708 (N. Y.) 

W This decision, it is true, is made by a court that 
had often decided such a policy to be even unassigna- 
ble by the voluntary acts of the party. But it would 
be undoubtedly the law, even if the parties them- 
selves could be held to have the power to assign vol- 
untarily the policy. As remarked in Baker, Trustee, 
v. Young (supra), 47 Mo. 456: ‘Even assume that it is 
the sole and separate estate of the wife, if there is no 
statutory restraint it may be parted with and alien- 
ated. The wife cannot be compelled to use it for any 
purpose, nor can third persons wrest it from her; but 
if she will make a voluntary disposition of it, I see 
nothing to prevent her exercising the power.” 

11 84 Mo. 591. The only question really being: Did 
she intend to charge a debt contracted during cover- 
ture upon the policy? To then do this, it must be 
that the policy was an equitable separate estate. 
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separate estate to be charged by her acts for 


debts and obligations contracted during 
coverture. This position is by no means free 


from doubt. Unquestionably, a married wo- 
man may charge with her debts and contracts 
her equitable separate estate. But the in- 
terest and estate inuring to her under this 
policy are subject to a statute which gives to 
her what may be termed a statutory separate 
estate, as distinguished from the equitable 
separate estate so long recognized and pro- 
tected by the courts.’’ ‘‘Its manifest object 
was to protect and preserve for herself and 
children a provision for their support. Whether 
it is consistent with the policy of this statute 
that she should have the power, during her 
husband’s life, of charging it with her debts 
incurred while under coverture may well ad- 
mit of doubt.’’ The court was not called 
upon to decide this point, but cited seven 
vases as throwing light upon it. Three of 
these cases are so little in point that they 
‘an be safely dismissed from this discussion. 
As regards the others, the case of Treineyer 
v. Turnquist,” suggests about as much as 
does Seifert v. Jones, supra, and decides as 
little. The court says: ‘‘It was contended on 
the other side that the interest of the wife in 
the policy of insurance was not in any just 
sense her separate estate; that by its very 
terms and its inherent and essential char- 
acter it was not to be realized or transmuted 
into actual property until after the death of 
the husband, and when the question of a 
separate estate would have disappeared ; that 
it was wholly contingent upon her life, and in 
vase of her death before its maturity would 
go to her children entirely unaffected by any 
actor contract of hers ; that even if it could be 
deemed a separate estate, it was not charged 
with the debt in question, because it could 
not be; that the policy was issued under the 
act of 1840, and was not assignable ' (citing 
Eadie vy. Slimmon, supra); that under the 
amendment of 1879 it is only assignable with 

2 85 Mo. 516. 

13 Such reasoning further illustrates the doubts and 
absurdities that surround the subject. Although the 
statute expressly aids an insolvent husband to divest 
$500 a year into a life policy, or endowment policy, for 
his wife, still, it is insinuated that her creditors could 
take the proceeds, as soon as the husband died, unless 
it was unassignable in husband’s life-time; and if un- 
assignable absolutely, it might be entirely lost to 
everybody for want of an assignee, or trustee, to pay 
the premiums and preserve it. So it is killed, coming 
or going. 





the written consent of her husband; that the 
wife cannot traffic with it or anticipate its 
proceeds, but it must be kept intact as a 
provision for widowhood, and that the rule 
of the statutes and vf the courts, making it 
non-assignable and seeking to preserve it be- 
comes useless and a nullity if the wife may, 
in the life-time of her husband, contract 
debts upon its faith and so anticipate and 
absorb its proceeds.’’ Whereupon the court 
sagely remarks: ‘‘The questions thus raised 
are interesting and calculated to produce sin- 
cere debate. It does not, however, seem to 
us necessary to decide them.’’ But it can be 
added that the mere question as to whether 
the policy, during its life, can be called a 
statutory separate estate, or an equitable sep- 
arate estate, is daily becoming of less im- 
portance, since the married woman, in many 
States, can now be sued and contract as a 


JSeme sole, regardless of whether she has any 


equitable or separate estate ;“ and if, on the 
maturing of the policy, her interest therein is 
subject to judgments obtained against her 
when under coverture, it seems like mockery 
to speak of a fund that is saved for he crred- 
itors as being saved for her widowhood. 
Consequently, unless her husband proposed 
to preserve the policy for the benefit of her 
creditors, he might cease to pay the pre- 
miums, and a forfeiture would often follow. 
But Smillie v. Quinn ” (the second case cited 
in Seifert v. Jones, supra), supposes an es- 
cape by permitting the wife, with her hus- 
band, to assign, as far as her creditors were 
concerned, but subject to her avoidance, the 
policy to a trustee for the benefit of the chil- 
dren. The court declares such an assign- 
ment works no fraud upon her judgment 
creditors: ‘‘At any time prior to the death of 
Mr. Tetens (the husband), she had no inter- 
est in these policies which a creditor could 
seize. If she had, then the policy of the law 
could be thwarted in every case. She could 
keep these policies in life if she chose, or al- 


14 Tt might seem important to regard the policy dur- 
ing the husband’s life-time as a statutory separate es- 
tate rather than an equitable estate, as giving the wife 
a right to transfer it without being charged with de- 
frauding her creditors. Even then the assignee would 
only have to account to her creditors for the surrender 
value of the policy at the time of the assignment, as 
neither the wife nor her assignee can be called upon 
to keep up the premiums for the benefit of creditors. 
Leonard y. Clinton, 26 Hun, 288. * 

1 90 N. Y. 492. 
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She was not bound to 


low them to lapse. 
keep up the insurance, neither was her hus- 


band bound to keep it up for her benefit. As 
she was not in a position to assign the policies 
to her creditors so as to absolutely cut off her 
right,’ her creditors could not take them 
so as to bar her right, and, therefore, it was 
no fraud upon her creditors for her to make 
the assignment at that time to her children. 
It was like the disposition of property exempt 
from execution, of which creditors cannot 
complain.’’ The case of Baker, Trustee, v. 
Young, supra (the third case cited in Seifert 
v. Jones), discusses the impossibility, in an 
obiter dictum way, of wresting the policy from 
the wife, and not the mooted point of her 
creditors taking the money from the widow. 
The case of Leonard y. Clinton (the fourth 
sase cited in Seifert v. Jones), is, however, 
exactly in point. The court there says: 
‘*We do not think that policies taken out un- 
der this act are subject to the claims of the 
creditors of the wife. They are intended as 
a provision for the support of the widow and 
children of the husband after his death. 
When the statute authorizing such policies 
(insurance of the husband for the benefit of 
the wife) to be issued was first passed, a wife 
could not under ordinary circumstances have 
creditors. The law: has from time to time 
since then extended her rights and increased 
her liabilities, but it has not changed the 
nature of her contingent interest in these pol- 
icies, nor has it decreased the necessity for 
keeping them for her support.’’ But this de- 
cision, rendered by an inferior tribunal, has 
since been contradicted by  -co-ordinate 
branches of the same court. It is urged, 
contra: (1) That Leonard v. Clinton has no 
support in precedent, as all prior cases were 
discussing, the status of the policy during the 
husband’s life-time, and not the status of the 
funds derived therefrom after the husband’s 


16 Here again arises the argument constantly found 
in the New York decisions, that because the policy 
cannot be assigned by the wife voluntarily, this is the 
reason it cannot be seized by her creditors. But this is 
giving a poor reason (and one no longer tenable even 
in New York State, where, by statute now, the policy 
can be assigned), when a better reason is at hand. 
rreat it, as this very decision in the next sentence 
treats it, as a quasi exemption fund, to be voluntarily 
disposed of but not seized upon, or as saved from the 
ereditor’s bill, at least during the husband’s life, by 
the very spirit of the statute. Also, see Baker, 
Trustee, v. Young, supra. 

17 26 Hun, 288. 





death. (2) Thatit would lead to absurd re- 
sults ; since, if the money was at first exempt 
from seizure by the creditors of the widow, 
under contracts made during coverture, how 
long and through how many transmutations 
would it remain exempt? (3) If the statute 
of exemptions had designed it to remain ex- 
empt, it would plainly have so declared.'* 

We conclude: (1) That as regards the 
law of assignment of policies and of exemp- 
tions, there seems no good reason for dis- 
tinguishing between the policy that the hus- 
band takes out on his own life for the benefit 
of his wife, and the policy she takes out on 
her husband’s life for her own benefit. (2) 
That, with or without statutory enactments, 
these policies could, by the consent of the 
company, be jointly assigned to a trustee for 
the benefit of the children, or to an assignee," 
who should ultimately settle with the chil- 
dren, even if they are made co-beneficiaries 
with the wife only by statute, under the equi- 
table rule in Landrum y. Knowles, supra. 
(3) That, in case such assignment is made, 
no question can arise in regard to the de- 
frauding of the wife’s creditors. (4) That, 
in case no such assignment is made, the 
widow’s creditors can seize upon her share of 


18 In Crosby y. Stephen, 32 Hun, 478, the Supreme 
Court of New York say: ‘“‘We have examined these 
eases, and in some instances language is used which 
might be construed to have a wider meaning than the 
facts of the case justify. Whatever is said, however, 
it will be found that these are cases in regard to the 
right of the wife, or of the wife’s creditors, as such 
rights exist before the husband’s death. Whatever 
protection may be thrown around the contingent in- 
terest which she has in such policies, we have a very 
different question. Here the husband is dead. The 
policy has become payable, and it has been paid. The 
money paid is the widow’s absolute property. Like 
the property of other persons, it is liable for its own- 
er’s debts. She is under the common obligation of all 
persons to pay debts; and unless the law expressly 
exempted this property it is liable. We must not per- 
mit sympathy for the widow to outweigh an applica- 
tion of the claims of common honesty. The principle 
adopted by the learned judge, if carried out, would 
lead to absurd consequences. The counsel for the 
plaintiff well asks, through how many mutations in 
the form of the money is the exemption to extend? If 
the defendant buys securities and sells them and buys 
others, are they all exempt? We think, therefore, 
that this money was liable to the debts of Mrs. 
Stephen.”’ To the same purport are the cases of 
Balt v. Keyhoe, 50 Hun, 619; Stockwell v. National 
Bank of Malone, 36 Hun, 583, and Millington y. Fox, 
13 N. Y. Supp. 334. 

19 “According to a slight preponderance of author- 
ity, the assignee as well as the beneficiary must have 
an interest in the life insured.” 13 Vol. Am. & Eng. 
Cy. 650, and cases there cited. 
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the policy, but the children’s share, if pre- 
served either by statute or the letter of the 
policy, is secured to them. 
Joun W. SNYDER. 
Kansas City, Mo. 








CONSTRUCTION OF WILL—CONDITION IN 
RESTRAINT OF MARRIAGE, 





MANN V. JACKSON. 


Supreme Judicial Court of Maine, March 29, 1892. 


A testator devised his homestead to an unmarried 
daughter, “‘for and during her natural life, unless she 
shall be married, in which case her life estate shall 
cease. So long as she shall live and remain unmar- 
ried, she is to have the exclusive right of occupation, 
use and enjoyment of said homestead.” Held, that 
the apparent intention of the testator was not to im- 
pose a condition in restraint of his daughter’s mar- 
riage, but only to create a limitation of her estate in 
the homestead until by her marriage another home 
should be provided, and that the daughter’s exclusive 
right to the possession and enjoyment of the entire 
homestead accordingly ceased upon the marriage. 

WHITEHOUSE, J.: This is a bill in equity 
brought for the purpose of obtaining a judicial 
construction of the following will: 

(1) I will that the money which may come 
from the policy of insurance which I hold on my 
own life be appropriated to the payment and 
discharge of any and all mortgages then existing 
on my homestead house and lot on Cedar street, 
in said Bangor, so that said homestead may be 
free from all incumbrances, and any balance to 
be applied to pay any taxes then due or unpaid 
on said homestead, and any balance to go with 
my other estate. 

(2) My said homestead house and lot afore- 
said I give and devise to my unmarried daughter, 
Helen 8S. Mann, for and during her natural life, 
unless she shall be married, in which case her 
life estate shall cease. So long as she shall live 
and remain unmarried she is to have the exclusive 
right of occupation, use and enjoyment of said 
homestead, but subject to the duty of keeping it 
in good repair at her expense, and paying all 
taxes and keeping the property well insured. 
If all parties interested see fit to sell the property, 
they may do so, in which case said Helen is to 
receive the net income from the proceeds of sale, 
the same to be well invested for that purpose, 
and if the buildings are burnt in whole or part, 
the insurance money shall be applied to repair 
or rebuild, unless all agree to a different appro- 
priation of the money, viz., all parties interested. 

‘*(3) All other estate, real and personal, of all 
kinds, which I may own or possess at death, 
including the remainder of my homestead house 
and lot aforesaid, my farm on the ‘Odlin Road,’ 
so called, and all other property, I give in equal 
shares to my three children, William E. Mann, 
Mrs. Augusta 8. Harden, and Helen 8. Mann, to 









to have and to hold the same to them and their 
heirs and assigns forever.” 

After the death of the testator Helen S. Mann 
married, and is the defendant in this suit. 

The language of the second item of the will is 
specially brought in question. The plaintiff says 
that the defendant’s “‘life estate’’ in the homstead 
was terminated by her marriage, while the de- 
fendant contends that the clause limiting her 
exclusive title by her marriage is void, as being 
a condition in restraint of marriage, and that 
she is entitled to the sole use and occupation of 
the homestead during her natural life. 

It is undoubtedly an established rule of law that, 
even with respect to devises of real estate, a sub- 
sequent condition which is intended to operate in 
general and unqualified restraint of marriage, 
or the natural effect of which is to create undue 
restraint upon marriage and promote celibacy, 
must be held illegal and void, as contrary to the 
principles of sound public policy. It appears 
from the early English cases that this doctrine 
was borrowed by the English ecclesiastical courts 
from the Roman civil law, which declared abso- 
lutely void all conditions in wills restraining 
marriage, whether precedent or subsequent, 
whether there was any gift over or not. But 
the courts of equity found themselves greatly 
embarrassed between their anxiety on the one 
hand to follow the ecclesiastical courts, and their 
desire on the other to give more heed to the plain 
intention and wish of the testator as manifested 
by the whole will. Thereupon the process of 
distinguishing commenced for the purpose of 
preventing obvious hardships arising from the 
application of that technical. rule to particular 
cases. As a result there has been ingrafted upon 
the doctrine a multitude of curious refinements 
and subtle distinctions respecting real and per- 
sonal estate, conditions and limitations, conditions 
precedent and conditions subsequent, gifts with 
and without valid limitations over, and the appli- 
cation of the rule to widows and other persons. 
Indeed it may be said of the decisions upon the 
subject with even more propriety than was 
observed by Lord Mansfield in regard to another 
branch of the law, that ‘‘the more we read, unless 
we are very careful to distinguish, the more we 
shall be confounded.’’ The whole subject as to 
what conditions in restraint of marriage shall be 
regarded as valid and what as void would seem 
to be involved in great uncertainty and confusion 
both in England and in this country. There is 
clearly discernible however, through all the de- 
cisions of later times, an anxiety on the part of 
the judges to limit as much as possible the rule 
adopted from the civillaw. ‘The true rule upon 
the subject is,” says Mr. Redfield, ‘‘that one who 
has an interest in the future marriage and settle- 
ment of a person in life may annex any reasonable 
condition to the bequest of property to such per- 
son, although it may operate to delay or restrict 
the formation of the marriage relation, and so be 

in some respect in restraintof marriage. * * * 
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Where there are hundreds of conflicting cases 
upon a point, and no general principle running 
through them by which they can be arranged or 
classified, what better can be done than to abandon 
them all and fall back upon the reason and good 
sense of the question. as the courts have of late 
attempted todo?’ 2 Red. Wills, *290, § 20, and 
note. See also Jd. 297, and 2 Jarm. Wills, 569. 
Beyond the general proposition first stated, the 
cases seem finally to resolve themselves for the 
most partinto the mere judgment of the court 
upon the circumstances of each particular case. 
2 Red. Wills, *297, § 31; 2 Pom. Eq. Jur. 933; 
Coppage v. Alexander’s Heirs, 2 B. Mon. 313, 
and note to same, 38 Am. Dec. 153. 

But the rule was so far modified and relaxed 
that conditions annexed to devises and legacies 
restraining widows from marrying have almost 
uniformly been pronounced valid. 2 Pom. Eq. 
Jur., supra. From the numerous decisions upon 
the subject in the United States, the conclusion 
is fairly to be drawn that such conditions will be 
upheld in the case of widows, whether there is 
a gift over or not. 2 Jarm. Wills, p. 564, note 29; 
2 Red. Wills, 296; Schouler Wills, 603. See also 
recent cases of Knight v. Mahoney, 152 Mass. 523, 
and Nash v. Simpson, 78 Me. 142. 

In 2 Redfield on Wills, 296, the author says: 
**We apprehend there is no substantial reason, 
either in law or morals, why aman should be 
allowed to annex any unreasonable condition in 
restraint of marriage, one merely in terrorem, 
in case of a wife, more than of a child or any 
other person, in regard to whose settlement in 
life he may fairly be allowed to take an interest, 
but the cases certainly, many of them, maintain 
such distinction.” 

It is unnecessary, however, to enter upon an 
elaborate discussion of the subject. The exist- 
ence of the rule as recognized in Randall v. 
Marble, 69 Me. 310, is not here questioned. In 
that case the rule was applied toa ‘crude and 
ill-defined’’ proviso of a deed of real estate. We 
have no occasion to question the soundness of 
that decision. It was the judgment of the court 
upon a particular set of words in that deed. It 
is not an authority to control the judgment of 
the court respecting the construction of an en- 
tirely different set of words in a testamentary 
gift of real estate. 

There is a recognized distinction between con- 
ditions in restraint of marriage annexed to testa- 
mentary dispositions. and restraints on marriage 
contained in the very terms of the limitation of 
the estate given. 

In Heath v. Lewis, 3 De G., M. &. G. 954 (1853) 
a testator made a gift of £30 a year to an unmar- 
ried woman during the term of her natural life, 
‘if she shall so long remain unmarried.’* Lord 
Justice Knight Bruce said: ‘It must be agreed 
on all hands that it is, by the English law, com- 
petent for a man to give to a single woman an 
annuity until she shall die or be married, which- 
ver of these two events shall first happen. All 





men agree that, if such a legatee shall marry, 
the annuity would thereupon cease. ‘During 
the term of her natural life, if she so long remain 
unmarried,’ is the technical and proper language 
of limitation, as distinguished from a condition.” 
Lord Justice Turner said: ‘It may either be a 
gift for life defeated by a condition, or it may be 
a gift to her so long as she remains unmarried, 
that is, for life, if she be so long unmarried, and 
the question is therefore purely one of intention, 
in which of the two senses the words were used.”’ 

Jones v. Jones, 1 Q. B. Div. 279 (1876), is an 
important authority. It related toa devise of 
real estate, the testator’s language being as fol- 
lows :* ‘Provided said Mary remains in her present 
state of single woman; otherwise, if she binds her- 
self in wedlock she is liable to lose her share of 
said property immediately, and her share to be 
possessed by other parties mentioned. “Blackburn, 
J., said: ‘*A number of cases have been referred 
to, from which it appears that the courts of equity 
have adopted from the ecclesiastical or civil law, 
it is unnecessary to say to what extent, the rule 
that conditions in general restraint of marriage 
are invalid. The attempt to escape from the 
consequences of this rule led to decisions in 
which a great many nice distinctions were estab- 
lished as to whether the bequest amounted to a 
condition or only a limitation. If this point had 
been as to a bequest of personal estate, it would 
have been necessary to look at these decisions. 
But this is a devise of land which is governed by 
the rules of the common law, and it is admitted 
that there is no case which extends the rule as 
to conditions or’ limitations to devises of land. 

«There is, I admit, strong authority that, when 
the object of the will is to restrain marriage and 
promote celibacy, the courts will hold such a 
condition to be contrary to public policy and 
void. But here there appears to be no intention to 
promote celibacy. Now here, I think, when one 
sees the scope of the testator’s dispositions, it 
comes to this: ‘I have left to three women 
enough to live upon, and if one of them dies I 
bring in Jemima and Mary. But if Mary (I sup- 
pose as the youngest she was most likely to 
change her state) happens to marry, her husband 
must maintain her, and her share shall pass to 
the rest.” Now if he had said this in express 
words, could it have been contended that his pro- 
vision was contrary to public policy? I think 
not. It is admitted that the limitation to Mary 
until she marries is perfectly good, but it is said 
that here, because the disposition is in the form 
of a condition, it is bad.” 

Lush. J.. said: ‘‘We ought to take the words 
in such a sense as to carry out the object of the 
testator, unless it is illegal; and, as I read the 
words, the testator only meant to provide for her 
while she was unmarried. There is nothing in 
these words which compels us to think it was the 
testator’s object that this niece should never 
marry at all; he probably supposed that she 


' would be maintained by her husband, and did no 








XUM 


a ee 


ee ee ee ee ee ee ed 


—— a — ae a — a 








XUM 


CENTRAL LAW JOURNAL. 


385 








mean to provide for husband and wife.’’ See 
also Hotz’s Estate, 38 Penn. St. 422: Cornell v. 
Lovett’s ex’rs, 35 id. 100; Graydon vy. Graydon, 
23. N. J. Eq. 230; Courter v. Stagg, 27 Id. 305. 

It is the enlightened policy of courts of equity, 
when not restrained by compulsory rules, to seek 
to discover the intention of the testator from the 
whole instrument, rather than from any particular 
form of words. 

In the case before us the testator makes careful 
provision in the first item of the will for the 
appropriation of so much of the proceeds of his 
life insurance as might be necessary to discharge 
all mortgages on the homestead. In the second 
item he devises the homestead to his unmarried 
daughter *-for and during her natural life, unless 
she be married, in which case her life estate shall 
cease. So long as she shall liveand remain un- 
married she is to have the exclusive right of 
occupation, use and enjoyment of said home- 
stead.** In case all parties interested agree toa 
sale of the property, this daughter is to receive 
the net income of the proceeds, **the same to be 
well invested for that purpose.’ and in the event 
of the destruction of the buildings by fire, the 
insurance money shall be applied in rebuilding 
them. In the third item he gives the residue, 
including the remainder of his homestead, to his 
three children in equal shares. 

Here then is the case of a parent who has a 
recognized right, and was under a moral obliga- 
tion, to interest himself in the settlement of his 
daughter. To the ordinary mind, untrammelled 
by the ‘‘medizvalism of the law,’’ there is 
nothing in the will indicating any other thought 
or feeling than an affectionate regard for the 
welfare and happiness of a beloved daughter, 
and an anxious desire to provide for her a per- 
manent and comfortable home. The modern 
court, free from the mcumbus of arbitrary legal 
dogmas, must fail to discover in the language of 
this will any suggestion of a purpose on the part 
of the father to impose a condition in terorrem in 
restraint of his daughter's marriage. It discloses 
no other disposition than a praiseworthy desire 
to secure to the daughter the continued occupa- 
tion and enjoyment of the old homestead until, 
by reason of her marriage. she should cease to 
need it; then she was to share equally with her 
sister and brother in the entire estate. It is 
manifest from the whole tenor of the will that 
nothing was more remote from the real purpose 
of the testator than the idea of discouraging the 
marriage of this daughter. The intention was 
not to promote celibacy, but simply to furnish 
support until other means should be provided. 
Because of the inadverent use by the scrivener 
of the word‘ unless,’’ this court is not compelled 
to impose upon this instrument an _ intention 
which it is manifest from the context the testator 
never had. There is no such inflexible rule; the 
rights of the parties are not to be determined by 
an application of such a Procrustean method. 
The provision is in no respect contra bonos mores. 





It is not violative of any principle of sound policy, 
and if it is here necessary and proper to recog- 
nize and maintain the distinction between a lim- 
itation and a condition subsequent, the language 
of this will should be held to constitute a valid 
limitation and not an illegal condition. 

The defendant’s exclusive right to the possession 
and enjoyment of the entire homestead ceased 
upon her marriage. 

Decree accordingly. 

Nore.—In considering the question of conditions in 
restraint of marriage there are several distinctions 
that should be kept in mind. We will consider this 
subject under several heads, and first of: 

I. The distinction between Conditions in restraint 
of Marriage and Limitations.—Such distinction seems 
clearly recognized by the decided weight of authority, 
though some of the opinions seem to overlook the dis- 
tinction entirely. A limitation, which simply marks 
the term of duration of an estate beyond which it 
cannot last, is always valid; a condition, however, 
which cuts an estate short before the period marked 
for its termination, is valid or void, according to 
which class of those named belowembraces it. To 
illustrate, a ‘‘devise of land to C until she marries, 
and then the land to pass to D,” is a limitation, since 
itsimply marks the fartherest limit to which the es- 
tate can extend; but a ‘“‘devise to L for life, on con- 
dition that if she marries the land shall pass to M,” 
expresses a condition upon which the estate will ter- 
minate before the end of the period marked for its 
duration, namely, her life; and since the condition is 
in restraint of marriage, it is void and the estate ab- 
solute. 1 Co. Lit. 42a; Coppage v. Alexander’s Heirs, 
2 B. Mon. (Ky.) 313; Author v. Cole, 56 Md. 100; 
Seott v. Tyler,2 Wh. & Tud. L. Cas. (Pt. 1, 6th Eng. 
Ed.) 120, 182; Webb v. Grace, 2 Phill. Ch. 701; Heath 
v. Lewis, 3 De G., MeN. & G. 954. In two Indiana 
eases decided under a statute prohibiting conditions 
in restraint of second marriage, devises during 
widowhood were held limitations and not within the 
statute (Harmon vy. Brown, 58 Ind. 207; Smith v. 
Yount, 109 Ind. 506), but under the same statute it has 
also been held that devises “during natural life or 
widowhood,” and during natural life or so long as 
she may remain my widow,” are conditions and void. 
Coon vy. Bean, 69 Ind. 164; Stilwell v. Knapper, 69 Ind. 
558. Jones v. Jones,1 Q. B. Div. 279, cited in the 
principal case, seems to stand entirely alone in de- 
ciding that the distinction between limitation and con- 
dition has no application to devises. 


Il. Conditions Restrainng Persons Widowed 


from Marrying Again are Sustained as Valid, both 


in cases of real and personal estate, although they im- 
pose an absolute restriction. Coppage v. Alexander’s 
Heirs, supra; Little v. Giles, 25 Neb. 313; Long v. 
Paul, 127 Pa. St. 456; Rowland v. Rowland, 68. E. 
Rep. 902, 29 S. C. 54; Knight v. Mahoney, 152 Mass. 
528; Squier v. Harvey, 14 Atl. Rep. 862; Shackelford 
v. Hall, 19 Ill. 212, 215. Nor is there any difference in 
the restraint that may be thus placed on a woman and 
that which may be placed ona man. Bostick v. Blades, 
59 Md. 231. Two Maryland cases are in conflict with 
the authorities on this question of restraint of second 
marriage, holding that such a condition annexed to a 
bequest without a bequest over to another person is 
void. Binnerman vy. Weaver, 8 Md. 517; Waters v. 
Tazewell, 9 Md. 291, 309. The reason that the restraint 
is thus allowed imposed on persons widowed is that 
it is often for the best interest of society that such per- 
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~sons should not marry again, but engage themselves 
in rearing the children frequently the fruit of the 
former marriage. 

Ill. The Valhdity of Conditions in Restraint of 
Marriage Generally.—The validity of these conditions 
depends on the nature of the property given and the 
reasonableness of the restraint. This difference of 
the restraint in respect to the different classes of 
property arose from the difference between the rules 
of the cannon and civil law on the one hand, and the 
‘common law on the other. The ecclesiastical court 
which formerly administered the cannon and civil 
law, had jurisdiction over personal estates only, and 
so in case of bequest charged on personalty they fol- 
lowed the rules of these two systems, and held every 
restriction void. The court of equity on first taking 
cognizance of devises of land, and of legacies charged 
on lands, were governed by the rules of the common 
law, and allowed reasonable restrictions, and on gain- 
ing concurrent jurisdiction with the ecclesistical 
courts over legacies charged on personalty, they mixed 
the two systems, so we have the result as follows: 

1. In respect to restraining conditions annexed to 
devises of lands and to legacies charged on lands, 
we will consider: 

(a.) Conditions Precedent. In such cases as the 
condition is one which must be performed before the 
estate can vest at all, the condition is always valid 
whether reasonable or unreasonable, and the estate 
cannot vest until the condition is complied with. 
Phillips v. Ferguson, 8 S. E. Rep. 241, 85 Va. 509, 2 BI. 
Com. 154, 

(6.) Conditions Subsequent. The validity of the 
condition in such cases depends upon whether the 
condition is reasonably restrictive according to com- 
mon law rules or not; if restriction is reasonable, the 
condition must be complied with or the estate become 
void; and if restriction is unreasonable, the condition 
is void and the estate absolute. Restriction to a cer- 
tain age, for example, “not to marry before 
twenty-one years of age,” or from marrying a certain 
person or one of a certain class of persons, are reason- 
able when they donot practically prohibit marriage. 
Shackelford vy. Hall, 19 Ill. 212, 215; Otis v. Prince, 10 
Gray (Mass.), 581; Scott v. Tyler, swpra; 2 Min. Inst. 
Ss. p. 248. One case holds that the heir must have had 
notice of such condition before breach to make it 
valid. Shackelford v. Hall, supra. 

2. In regard to conditions annexed to legacies 
charged on personalty we will consider: 

(a.) Cases where in default of the observance of 
the condition the legacy is given over to some one 
else, in which case, if the condition isnot unreason- 
able, it must be complied with, whether precedent or 
subsequent (Graydon v. Graydon, 23 N. J. Eq. 230; 
Collier vy. Slaughter, 20 Ala. 263; Scott v. Tyler, 
supra); but if the condition is unreasonable, it is void, 
and the legacy is absolute. Morely v. Rennoldson, 2 
Hare (Eng.), 571, 2 Min. Inst. s. p. 248. 

(b.) Where on failure to observe the condition the 
legacy is not given over. Incase of precedent con- 
ditions of this kind, if the condition is unreasonable, 
the condition is void and the legacy is absolute; but if 
the condition is reasonable, it must be fulfilled or the 
estate never vests. Phillips v. Ferguson, 8. E. Rep. 
124, 85 Va. 509; Reuff v. Coleman, 30 W. Va. 71; Scott 
v. Tyler, supra. 

In this class of conditions, where the condition is 
subsequent, it never defeats the legacy, for if un- 
reasonable it is void, andif reasonable it is deemed 
merely in terrorem, and the courts will not enforce it. 
Phillips v. Ferguson, supra; Shackelford vy. Hall, 





supra; Waters v. Tazewell, supra; Maddox vy. Mad- 
dox, 11 Grat. 804, 810. 

The writer is largely indebted for the analysis of 
this subject to his venerable and honored preceptor, 
Prof. J. B. Minor, of the University of Virginia, but 
he has been able to add some points and many later 
authorities. His is certainly a clearer statement of 
the law uponthe subject than the writer has been 
able to find elsewhere among the authorities. 

St. Louis, Mo. ROBERT W. DUNCAN. 
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1. ADMINISTRATION — Claims.—Where board is fur- 
nished to a sister-in-law, with the hope of compensa- 
tion on the one side and expectation to award it on the 
other, the fact of the relationship, although no express 
agreement is entered into to pay for the said board, 
does not prevent the implication of such an agreement. 
—HUFFMAN V. WYRICK, Ind., 31 N. E. Rep. 823. 

2. APPEAL — Appellate Court — Jurisdiction.—Where 
plaintiff seeks to set aside a judgment rendered against 
her while during minority, on the ground that she did 
notappear tothe action in personor by attorney ad 
litem, and to quiet the titleto land sold to defendant 
under the judgment; and defendant ina cross com- 
plaint asks to have his title quieted as against plaint- 
iff,—as the title to land is involved, an appeal in such a 
case is within the jurisdiction of the supreme, and not 
of the appellate, court —COHEE V. BAER, Ind., 31 N. E. 
Rep. 826. 

3. APPEAL—Bond.—Mill. & V. Code, § 3882, provides 
that, where a party whose real estate is decreed to be 
sold by a court of equity appeals, he shall execute a 
bond “sufficient to pay costs of the cause in the court 
below and the supreme court:” Held,that an appeal 
from such a decree, after the sale of the land and ap- 
plication of the proceeds, and from adecree adjudging 
a balance due aftersuch sale, was within the above 
section, and not within section 3881, providing that, 
“where decrees are for aspecific sum of money and 
against the party in his own right, the appeal bond 
shall be for the amount of the decree, and damages and 
costs.”—WATKINS V. CLIFTON HILL LAND Co., Tenn., 26 
S. W. Rep. 246. 

4. APPEAIL—Bond—Sureties.—An affidavit of the sure- 
ties on an appeal bond stating that each of them is a 
resident of the State, and is worth $250 over all his debts 
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and liabilities in property in the State not exempt from 
execution, being in conformity with the provisions of 
Rev. St. § 3065, where the sureties are not excepted to, 
respondent having moved to dismiss the appeal for the 
want of a sufficient affidavit instead of excepting tothe 
sureties pursuant to the same section, their sufficiency 
will not be considered.—JOHNSTON V. KING, Wis., 53 N. 
W. Rep. 28. 

5. APPEAL—Bill of Exceptions.—Code, § 629, providing 
that a billof exceptions must be presented and filed 
within such time as may be allowed, but that any delay 
in filing shall not deprive one of the benefit thereof, 
does not require the original longhand manuscript of 
evidence to beso filed within the time, nor even the 
bill itself.—GARN V. WORKING, Ind., 31 N. E. Rep. 821. 

6. APPEAL—Motion for New Trial.—Failure to move 
for a new trial in the lower court will prevent a rever- 
salon appeal for any error, committed at the trial, 
even though all the facts are certified onthe bill of 
exceptions taken to the rulings of the court.—NEW- 
BERRY V. WILLIAMS, Va., 15 8. E. Rep. 865. 

7. APPEAL BOND—Execution.—Code Civil Proc. § 423, 
provides that “the undertaking on appeal must be ex- 
ecuted to the effect that the appellant will pay all dam- 
ages and costs which may be awarded against him on 
appeal, or ona dismissal thereof, not exceeding three 
hundred dollars:” Held, that an undertaking without 
the words “or on a dismissal thereof’’ was only defect- 
ive, and not void, and therefore was not ground for 
dismissing the appeal, but appellant would be allowed 
to file a new undertaking.—WOODMAN VY. CALKINS, 
Mont., 31 Pac. Rep. 63. 

8. APPEAL BY DISCHARGED ADMINISTRATOR.—AN ap- 
peal by and inthe name of an administrator , taken 
after he has been fully discharged as such administrator 
and a new administrator has been appointed and quali- 
fied, gives the appellate court no jurisdiction over the 
estate, or of a cause of action against the estate, and 
will be dismissed.—McCCORMICK HARVESTING MACH. 
CoO. V. SNEDIGAR, 8. Dak., 53 N. W. Rep. 83. 

9. APPEAL FROM COUNTY BOARD.—Rev. St. § 5774, pro- 
vides that, within 20 days after filing the appeal bond, 
on an appeal from the board of county commissioners, 
the auditor shall make a complete transcript of the 
proceedings before such board, and deliver the same, 
with all the papers filed in the proceeding, and the 
appeal bond, to the clerk of the circuit court to which 
the appeal istaken: Held that, where the auditor, on 
such an appeal, delayed filing the transcript and papers 
until the expiration of the statutory period, the ap- 
pellant could, on motion, supply them to the circuit 
court after the appeal was taken.—HOLMAN V. ROBBINS, 
Ind., 31 N. E. Rep. 863. 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Rev. St. 
§ 1694, provides that the bond ofthe assignee for the 
benefit of creditors shall be in a sum not less than the 
whole amount of the nominal value of the assets as- 
signed, which value is to be ascertained by the oaths 
of the assignor and one or more witnesses: Held that, 
in the absence of proof thatthe value changed in the 
interval, an assignment is not void because the bond 
Was approved nine days after the affidavit of value was 
made.—FoRD V. CLARKE, Wis.,53 N. W. Rep. 31. 

ll. ATTACHMENT OF MORTGAGED PROPERTY.—Under 
Rey. St. § 2319, declaring that when in an action against 
a sheriff to recover possession of personalty, obtained 
by him under an attachment against one not a party, 
and from whom plaintiff claims to have derived his 
right by mortgage, it shall be alleged in the answer 
“that such mortgage was fraudulent as to creditors of 
the mortgagor,” then the burden shall be upon the 
plaintiff to show the bona fides of the mortgage, etc., an 
allegation of the fraud inthe language merely of the 
Statute is sufficient, without a statement ofthe facts 
going to make up the fraud.—EVANS V. WILLIAMS, Wis., 
53 N. W. Rep. 32. 

12. ATTORNEY AND CLIENT—Contingent Fee.—Where 
the owner of city bonds placed them with an attorney 
for collection, under contract to pay a certain com- 





mission in case he collected the full amount, and such 
attorney assigned a half interest in the contract to P, 
another attorney, and together they reduced the claim 
to judgment for the full amount, and upon refusal of 
payment by the city commenced suit against the mayor 
and aldermen to hold them personally liable, such 
owner was in no way precluded from compromising 
her claim against the city without the knowledge of P, 
even though P had previously served his statutory 
notice of lien for attorney’s fees on defendant.—LARNED 
Vv. CITY OF DUBUQUE, Iowa, 53 N. W. Rep. 105. 

13. BonpDs—Cashier —Where a cashier admits having 
received certain money belonging to his employer, but 
fails to show any entry on the bookscharging himself 
therewith, orto account for itin any way, his mere 
assertion that he has retained no money is not enough 
to justify a verdict in his favor, in an action on his offi- 
cial bond.—UNION Pac. Ry. Co. Vv. PRATT, Iowa, 53 N. W. 
Rep. 98. 

14. BonD—Corporation.—Rev. St. § 1753, provides that 
no corporation shall issue bonds for less than 75 per 
cent. of their par value, “and all bonds issued contrary 
to the provisions of this section shall be void:” Held, 
that bonds issued and hypothecated by the corporation 
issuing them as collateral for a loan without stipula- 
tion that they shall be accounted for at not less than 75 
per cent. of their par value are void.—PFISTER V. MIL- 
WAUKEE ELECTRIC Ry. Co., Wis., 53 N. W. Rep. 27. 

15. BOND OF CORPORATION—Invalid Issuance.—W here 
corporate bonds are void, as having been issued as se- 
curity for a loan without any agreement with the 
pledgee as to the value at which he should account for 
them, and in violation of a statute requiring value to 
be given therefor equal to 75 per cent. of their par 
value, neither the corporation nor a stockholder in its 
right, who participated in the unlawful issue as presi- 
dent of the company, can, in the absence of a tender, 
maintain an action in equity against the pledgee for 
their cancellation; the rule being that one seeking 
equity must do equity, and plaintiffs being equal 
wrong doers with defendant.—HINCKLEY vV. PFISTER, 
Wis., 53 N. W. Rep. 21. 

16. CARRIERS — Passengers — Connecting Lines.—A 
passenger who has been carried on the line of a rail- 
way in a passenger car which that company switches 
off upon the line of a connecting railway, sustains the 
relation of passenger to such connecting railway com- 
pany during the time the car is stationary and he re- 
mains in it, if, according to the usual course of business, 
that company is accustomed to receive presently cars 
so delivered to it, couple them into its trains, and 
carry them over its own line. This is true whether the 
passenger, atthe time of being injured, has procured 
a ticket or paid his fare for passage over the connect- 
ing line or not.—CHATTANOOGA, R. & C. R. Co. v. Hue- 
GINS, Ga., 15S. E. Rep. 648. 

17. CARRIERS — Connecting Lines.—Where several 
common carriers unite to form aline for the trans- 
portation of merchandise, and receive goods and give 
a through bill of lading, each carrier becomes the agent 
of the others to carry into effect the transportation 
and delivery of the property.—MISSOURI Pac. R. Co. Vv. 
TwIss, Neb., 52 N. W. Rep. 76. 

18. CARRIERS—Delay in Delivering Goods.—The rule of 
“extraordinary” diligence imposed upon common Car- 
riers by section 2066 of the Code requires the exercise 
of that degree of diligence to avoid needlessly expos- 
ing goods to injury or destruction by an unforseen act of 
God, such as an extraordinary flood or freshet, and also 
to protect and preserve the goods after the peril has 
become apparent. And generally, in order for the car- 
rier to avail himself of the act of God as an excuse, the 
burden of proof is upon him to establish, not only that 
the act of God ultimately occasioned the loss, but that 
his own negligence did not contribute thereto, for, “in 
cases of loss, the presumption of law is against him.”— 
RICHMOND & D. R. Co. V. WHITE, Ga., 15 8S. E. Kep. 802. 

19. CARRIERS OF LIVE STOCK—Pleading.—A complaint 
relying upon a violation of duty on the part of a com- 
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mon carrier in failing to furnish cars for the trans- 
portation of live stock on a certain day, “although able 
to do so,” instead of being bad for lack of further al- 
legations as to the carrier’s facilities for transporta- 
tion, and upon the question asto whether it had a 
regular stock train passing the station on that day 
after the stock was tendered for transportation, did not 
need to contain any allegations whatever in this re- 
gard, as such matters were peculiarly within the 
knowledge of the carrier, and the burden of proving 
them likewise on the carrier.—PITTSBURG, C. C. & ST. L. 
Ry. Co. v. RACER, Ind., 31 N. E. Rep. 853. 


20, CARRIERS OF PASSENGERS—Sleeping Car Company. 
—A sleeping car company is bound to use reasonable 
care to protect only so much money carried by a pas- 
senger as is necessary and appropriate, in view of his 
circumstances and condition in life, for his wants and 
comforts during his contemplated journey, and is not 
liable if a sum of money carried for another purpose is 
stolen from him through the negligence of its servants, 
provided nospecial circumstances exist which impose 
on ita peculiar duty with reference to such money.— 
BARROTT V..PULLMAN’S PALACE CAR CO., U.S.C. C. (N. 
Y.), 51 Fed. Rep. 796. 


21. CHATTEL MORTGAGES — Possession.—To warrant 
taking possession under a clause in a chattel mortgage 
allowing the mortgagee, any timejhe deems himself in- 
secure, to take Lossession and sell, it is not necessary 
that the mortgagee was in fact insecure; it being suffi- 
cient if he had reason to believe, and did believe, in 
good faith, that he was insecure.—WoOoDS V. GAAR, 
ScoTTr & CO., Mich., 53 N. W. Rep. 14. 

22. CHATTEL MORTGAGE—Sale.—Where certain notes 
given for a chattel were secured by a real-estate mort- 
gage, and also by a mortgage on the chattel, which was 
resold by the mortgagee, with the consent of the mort- 
gagor, the proceeds of such sale were applicable to the 
payment of the notes, and could not be otherwise ap- 
plied except by express agreement of the mortgagor.— 
HARTZOG V. GOODWIN, S. Car., 15 8. E. Rep. 880. 


23. CONSTITUTIONAL LAW—Apportionment of State.— 
The power given the supreme court by Const. art. 7, § 3, 
“to issue writs of habeas corpus, mandamus, injunction, 
quo warranto, certiorari, and other original and remedial 
writs, and to hear and determine the same,” is absolute 
and unconditional, and inno way dependent on the 
volition of the attorney general; and, where he has 
refused to apply or to consent to an application fora 
writ to enjoin the secretary of State from publishing 
notices of an election of members of the legislature 
under an unconstitutional apportionment act, the su- 
preme court may take jurisdiction of an application on 
the relation of a private citizen in the name of the 
State.—STATE V. CUNNINGHAM, Wis., 53 N. W. Rep. 35. 


24, CONSTITUTIONAL LAW— Judges—Term of Office.— 
Const. art. 4, § 5, provides that “there shall be, in each 
of the organized counties of this State, a superior court, 
for which at least one judge shall be elected by the 
qualified electors of the county, at the general State 
election, provided that, until otherwise directed by the 
legislature, one judge only shall be elected” by certain 
counties; and that “the term of office of all superior 
judges in this State shall be four years from the sec- 
ond Monday in January next succeeding their election 
and qualification: Held, that this section fixed the 
term of office of additional jydges provided by the 
legislature (Act March 3, 1890), for one ofthe specified 
counties, and such act,so far it changed the term of 
office, was unconstitutional and void. — STATE vy. 
TWITCHELL, Wash., 31 Pac. Rep. 19. 


25. CONTRACT — Modification. — Defendants directed 
plaintiff to insert an advertisement of a certain num- 
ber of lines in its paper, at a certain price, but subse- 
quently stated that they wished their advertisement to 
be the same as one they had in another paper. The in- 
sertion of this took much more space than defendants 
originally contracted for: Held, that the contract 
was so modified that defendants were liable for the ad- 





vertisement printed, at the rate of the one first men- 
tioned.—HANNIBAL H, CHANDLER & CO. V. KNOTT, Iowa, 
53 N. W. Rep. 88. 

26. CONTRACT OF MARRIED WOMEN.—A woman offered 
to leave her property to her niece if the niece would 
live with her as a companion and assistant. Soon after, 
thewoman married. Several years later the niece ac- 
cepted the offer, and lived with the woman eight years. 
The woman died without making any provision for the 
niece: Held, that the contract was void, because made 
and performed during coverture, and a promise, made 
after coverture, to pay for such services, could not be 
enforced unless it was supported by a valuable con- 
sideration.—DAVIS V. SCHMIDT, Ind., 31 N. E. Rep. 840. 

27. CORPORATIONS — Contracts. — In an action for 
breach of contract, the evidence showed that one of 
the incorporators of a mining company contracted 
with plaintiff for services before the application for in- 
corporation was made; that after such application he 
sent word to plaintiff to report for work; that, when 
plaintiff reported, his job had been given to another, 
but he was promised work if he would wait; that while 
so waiting he was told by the president of the com- 
pany that he knew of the contract, and was surprised 
not to find plaintff at work; that later he was given 
work, but soon after discharged without fault: Held, 
that the evidence showed an adoption by the com- 
pany of the contract made before incorporation, and it 
was liable fora breach of the same.—PITTSBURG & TEN- 
NESSEE COPPE® CO. V. QUINTRELL, Tenn., 20S. W. Rep. 
248. 

28. CORPORATIONS— Subscription for Stock.— Where 
the subscription contract of a proposed corporation 
fixes the capital stock at a certain sum as $4,000, divided 
into shares of $100 each, the whole amount of capital 
so fixed must be fully secured by a bona jide subscrip- 
tion, before an action will lie upon the personal con- 
tract of the subscribers to the stock to recover an as- 
sessment on the several shares, unless there is a pro- 
vision inthe subscription contract to proceed in the 
execution of the main design before the whole amount 
of capital is subscribed.—HARDS V. PLATTE VALEY IMP. 
Co., Neb., 53 N. W. Rep. 73. 

29. Costs — Discretion of Court.— Under Code Civil 
Proc. § 1025, which provides that in certain cases “costs 
may be allowed or not, and, if allowed, may be appor- 
tioned between the parties on the same or adverse 
sides, inthe discretion of the court,” ina suit for an 
injunction against several defendants, though plaint- 
iff has judgment against one of the defendants, where 
the issues are found in favor of the others, it is not an 
abuse of discretion to allow such defendants costs 
against plaintiff—ABRAM V. STUART, Cal., 31 Pac. Rep. 
44. 

30. COUNTIES—Poor Persons.—A county is not liable 
for the expense of burying a poor person residing 
therein, unless such person has been declared a pau- 
per by the county court prior to the performance of 
the service.—CLAY Vv. PULASKI CouNTy, Ark., 20 S. W. 
Rep. 251. 

31. COUNTY BOARD—Allowance of Claims.—A petition 
for a writ of review by a private citizen, asking the an- 
nulment of an order of a county board illegally allow- 
ing a claim against the county, which had not been duly 
verified, will not be granted, where the money has 
been obtained on the said order, because the annul- 
ment would not secure a return of the money, nor have 
any other beneficial effect, nor would the judgment 
therein be competent as evidence in a suit by the 
county against the recipient of the money, the county 
auditor, or treasurer, neither being a party to the said 
proceeding.—BURR V. BOARD OF SUP’RS OF SACRAMENTO 
Counrry, Cal., 31 Pac. Rep. 38. 

382. COVENANT AGAINST INCUMBRANCES — Pleading. — 
Defendant, in September, conveyed land to plaintiff, 
covenanting that he had “not done, or suffered to be 
done, anything whereby the said premises” are or may 
be in any manner incumbered or charged: Held, in 
an action to recover the taxes for the year the convey- 
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ance was made, that though, under Rev. St. 1881, § 6446, 


the lien for taxes attaches to real estate on April 1, as 
such taxes are not payable until the Ist day of Jan- 
uary following, plaintiff cannot recover under the 
covenant without alleging that defendant was owner 
of the land on April 1, prior to the conveyance.— 
SMITH V. EIGERMAN, Ind., 31 N. E. Rep. 862. 

33. CRIMINAL LAW—Altering Public Record.— Under 
Pen. Code, §§ 113, 114, taken in connection with section 
7, providing that the word “willfully,” when applied to 
the intent with which an act is committed, implies 
mere:y a purpose to commit the act, and does not re- 
quire any intent to violate law or acquire any advant- 
age, it is no defense to an indictment for altering the 
record of a deed that the alteration was made with no 
fraudulent intent, and merely to rectify an unauthor- 
ized alteration made by defendant in the deed before 
it was recorded. — PEOPLE VY. O’BRIEN, Cal., 31 Pac. 
Rep. 45. 

34. CRIMINAL LAW—Larceny.—On a charge of robbery, 
the evidence showed that in an altercation between 
them defendant took hold of the complaining witness’ 
coat, and in the latter’s effort to flee he slipped his coat 
off, leaving it with defendant; that defendant after- 
wards returned the coat, but appropriated to his own 
use $60 which was in the coat; that defendant knew the 
money was in the coat when he took it: Held, that de- 
fendant was properly convicted of larceny, instead of 
robbery.—ALEXANDER V. COMMONWEALTH, Ky., 20S. W. 
Rep. 254. . 

35. CRIMINAL TRIAL—Jury—Impaneling.— Code, § 4081, 
provides that, “if more than two cases are to be tried 
at one term of the court, only two juries shall be sum- 
moned, unless the court or judge otherwise direct; 
and the juries so summoned may be used for the trial 
of all the cases.””’ Held, that defendant, who was con- 
victed of a felony, cannot complain that “there was no 
venire facias inthe case,” where it appears that, for the 
trial of his and two other felony cases during the term, 
a venire was issued for a jury in each of the three cases, 
and defendant was tried by ajury composed of persons 
thus summoned.—PRINCE V. COMMONWEALTH, Va., 15 S. 
E. Rep. 863. 

36. DAMAGES—Exemplary and Actual.—Where an ac- 
tion is for exemplary damages, no recovery can be had 
for actual damages.—COBB Vv. COLUMBIA & G. R.CO., 
Cal., 31 Pac. Rep. 878. 

37. DECEIT—Evidence. —Where the owner of a horse 
represents him to be perfectly sound, that a tumor 
which had been removed from him was due solely to 
the bursting of a blood vessel, and that he has since 
entirely recovered, whereas, in fact, the tumor was the 
result of a constitutional disease which rendered him 
practically worthless, and the owner knew this, and 
expressed himself as satisfied to have gotten rid of a 
horse which had begun to fail, the purchaser is en- 
titled to recover as for deceit.—TIMMIS V. WADE, Ind., 
31 N. E. Rep. 827. 

38. DEED—Implied Covenants.—The implied covenant 
against incumbrances raised under section 3249, Comp. 
Laws, by the use of the word “grant” in a conveyance in 
fee, is restrained, as against the grantor, by an express 
covenant against incumbrances limited by its terms to 
the heirs, executors and administrators of the grantor. 
—DUNN V. DIETRICH, N. Dak.,53 N. W. Rep. 81. 


39. DECENT AND DISTRIBUTION—Marriage of Widow. 
—Under Act Dec. 26, 1545, when a widow, at the time she 
became covert by a second marriage, had children liv- 
ing by a former husband, and was then entitled to 
property by inheritance, although it was real estate of 
which she had possession, the same never having been 
administered or divided so as to assign to her her 
separate share in severalty, her share, when after- 
wards assigned through regular administration, be- 
came the common property of herself and children. 
And while a marriage contract entered into with her 
second husband previous to the marriage held off his 
marital rights, it did not operate to clothe children 
with a less or different estate in their shares under the 





statute, but they took the estate prescribed by the stat- 
ute, irrespective of any provision to the contrary, in 
the marriage settlement.—SMITH V. PITNER, Ga., 158. E. 
Rep. 808. J 

40. EASEMENT.—A grant of the right to use a strip of 
land for the purposes of “ingress, egress, and regress,” 
and on which the grantee, an ice company, could pass 
and repassrailroad cars containing ice and materials, 
the only limitation in the grant being that it was not 
exclusive, and that the right could not be assigned, 
except to the successors of the grantee in the ice busi-« 
ness, isan easement,and not a mere license.—GREEN- 
woop, L. & P. J. R. Co. Vv. NEW YORK &G. L. R. Co., N. 
Y., 31 N. E. Rep. 874. 

41. EASEMENT.—Under Rev. St. § 2241, which provides 
that every unrecorded conveyance of land shall be 
void as against a subsequent good-faith purchaser, an 
unrecorded writing without seal, acknowledgment, or 
witness, between defendant’s grantor and plaintiff, 
guarantying to the latter a free passage across the 
former’s land to the highway, is not binding on defend 
ant who is a subsequent purchaser without reservation 
or notice of plaintiff's right, except the existence ofa 
wagon track across the land to plaintiff's land.—TaG- 
GART V. WARNER, Wis., 53 N. W. Rep. 33. 

42. Equiry—Cancellation of Deed.—While a court of 
equity will not reform a written contract upon the 
ground of mistake, unless the mistake is shown to be 
common to both parties, yet it may exercise its pow- 
ers to grant relief in a proper case, by rescinding and 
canceling the writing upon the ground of a mistake of 
facts material to the contract by one party only.—WER- 
NER V. RAWSON, Ga., 15S. E. Rep. 813. 

43. ESTOPPEL BY CONDUCT.—The city of G awarded a 
contract for the paving of a street, and issued city 
orders in payment thereof. The street was graded and 
accepted, and, to meet the orders, a tax was levied, a 
portion of which was collected, whereupon, in a suit 
in chancery in which M joined with other tax-payers to 
set aside such levies, the court decreed the tax null 
and void, and perpetually enjoined collection: Held, 
that M, having taken measures to escape payment of 
his share of the tax, was not entitled to a mandamus 
against the city to compel it to apply money received 
from such illegal taxes tothe payment of a city order 
owned by him.—MASON Y. CITY OF GLADSTONE, Mich., 
53 N. W. Rep. 16. 

44. EVIDENCE—Book Entries.—Plaintiff charged goods 
in his ledger to R, but afterwards wrote defendant's 
name over the nameof R: Held,that the ledger was 
not competent evidence that the goods were sold to 
defendant.—BARTLETT v. MORGAN, Wash., 31 Pac. Rep. 
22. 

45. EVIDENCE—Order of Admission.—The fact that a 
witness for plaintiff is called after plaintiff's testimony 
has been closed, and when a motion is about to be 
made for judgment for defendant, and that another also 
is called after defendant’s testimony is partly in, al- 
though irregular, or perhaps suspicious, will not war- 
rant the appellate court in declaring the testimony of 
such witnesses false, and of no value.—ASBACHV H = 
caGo, B. & Q. Ry. Co., Iowa, 53 N. W. Rep. 90. 

46. EXECUTION—Sale for Delinquent Taxes.—Realty of 
which one is in possession under a contract of pur- 
chase, upon which a part of the purchase money has 
been paid, is subject to sale for his taxes.—MORGAN VY. 
BURKS, Ga., 158. E. Rep. 821. 

47. FEDERAL OFFENSE — Liquor— Indian Country.— 
Section 2139, Rev. St., provides that “‘every person who 
introduces, or attempts to introduce, any spirituous 
liquors or wine into the Indian country shall be pun- 
ishable,” ete. According to the true sense of the words 
“spirituous liquor,” as used in this statute, lager beer 
is comprehended by its terms, and it is spirituous 
liquor, and its introduction into the Indian country 
was intended by the statute to be prohibited, and the 
words “spirituous liquor” are comprehensive enough 
to embrace lager beer.—UNITED STATES V. ELLIS, U. 8. 
D. C. (Ark.), 51 Fed, Rep. 808. 
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48. FEDERAL OFFENSE — Post Office— Non-mailable 
Matter.—A postal card containing a notice that rent 
was due and unpaid, and, if not paid bya certain date, 
that the “matter would be placed in the hands of an 
officer,” does not come within the prohibition ofthe 
act of Septe:nber ,1888, declaring non-mailable any post- 
alcard of a“threatening character,’ and “obviously 
intended,” from its “terms, manner, and style of dis 
play, to reflect injuriously upon the character of an- 
other.”— UNITED STATES V. ELLIOTT, U. 8. D.C. (Ky.), 
51 Fed. Rep. 807. 

49. FRAUDULENT ATTACHMENT—Compromising Claim. 
—Compromising a suit, after obtaining an attachment, 
for less than was alleged to be due, is no evidence that 
the prosecution of the attachment was fraudulent as 
to other creditors of the debtor.—ALEXANDER V. HEM- 
RICK, Wash., 31 Pac. Rep. 21. 

50. FRAUDULENT CONVEYANCES. — Where the trans- 
feree of valuable property of an insolvent firm did not 
know, or have reasonable cause to believe, that the 
transfer was made to prevent the property from com- 
ing into the hands of their assignee in insolvency, or 
to defeat the object of the insolvent act, and paid full 
consideration in good faith, he is not liable to the as- 
signee in insolvency appointed within a month after 
such transfer.—HASKIN V. JAMES, Cal., 31 Pac. Rep. 36. 

51. GUARDIAN AND WARD—Bond.— The consent of a 
surety fora guardian that the latter may retain and 
use the ward’s money, anda subsequent order of the 
court authorizing him todo so “until further order,” 
do not operate to release a cosurety, especially where 
itis fairto suppose that the guardian used the funds 
before the consent and order.—BERTON V. ANDERSON, 
Ark., 20S. W. Rep. 250. 

52. GUARDIAN AND WARD — Contracts. — Where a 
mother, who is guardian of her son, engages board for 
him, she incurs liability personally, and not as a 
guardian.—MCNABB V. CLIPP, Ind_, 31 N. E. Rep. 858. 

58. HOMESTEAD—Exchange—Intention.—The fact that 
afarm, exchanged for alot in town by one intending 
to use it as a homestead, consists only in part of a 


homestead, and is mortgaged as to the balance to its* 


full value, which the grantee agrees to assume, does 
not allow the lotto be taken for debt on the ground 
that the proceeds exempt under Sanb. & B. Ann. St. § 
2983, are only those derivable from the sale or ex- 
change of the “homestead,” since the other proceeds 
may be considered as having been entirely absorbed 
in the payment of the mortgage.— HOPPE V. GOLDBERG, 
Wis., 53 N. W. Rep. 17. 

54. HUSBAND AND WIFE—Community Property.—The 
interest of a husband in the community property of 
himself and wife is not subject to levy of execution to 
pay the husband’s separate debt.- STOCKAND V. BART- 
LETT, Wash., 31 Pac. Rep. 24. 


55. INJUNCTION—Bond—Sureties.— Where an injunc- 
tion bond contains the condition required by section 
33025 of the Code to pay all damages adjudged against the 
petitioner by reason of the injunction, but does not 
contain the condition of section 3396, requiring alsothe 
payment of the judgment, the sureties cannot be held 
liable for the amount of the judgment .— GROVE vy. 
Busu, Iowa, 53 N. W. Rep. 88. 


56. INJUNCTION— Contempt — Habeas Corpus.—In a 
federal circuit court, an order of injunction is not void 
because the necessary jurisdictional facts do not ap- 
pear on the face ofthe pleadings, and a person im- 
prisoned for contempt in violating the same is not en 
titled to release on habeas corpns.—IN RE EATON, U.S. C. 
C. (Cal.), 51 Fed. Rep. 804. 


57. INJUNCTION — Restraining Collection of Note.—A 
father who, while non compos mentis, and being moved 
by the fraud and undue influence of his insolvent son, 
a non-resident of the State, turns over to the son for 
collection and for management of the proceeds a 
promissory note, may, after suit has been brought 
upon the note by the son in his own name, maintain a 
bill or petition in the county in which the suit on the 





note is pending to enjoin the son from proceeding with 
the suit, and forthe appointment of a receiver to re- 
cover and take charge of the proceeds, the bill or peti- 
tion alleging that the son intends to use the suit for the 
collection of the money for his own benefit, and to 
carry the money beyond the limits of the State and 
convert it to his own use in consummation of his 
fraudulent purpose.—REESE V. REESE, Ga., 15 8. E. Rep. 
546. 

58. INJUNCTION TO RESTRAIN.—In an action to restrain 
defendant from interfering with plaintiff’s use of prop- 
erty in his possession, where the answer alleges that 
plaintiff's possession is wrongful, and that defendant’s 
acts were done under authority of the true owner, it is 
error to exclude an inquiry into plaintiff’s right of pos- 
session.—PRIDE V. WEYENBERG, Wis.,53 N. W. Rep 29. 

59. INSOLVENCY—Set-off against Assignee.—Whien the 
holder of aclaim not yet due, arising upon contract, 
becomes insolvent, and transfers the same before 
maturity, and the debtor at thetime of the transfer 
holds a similar claim, then due, against the assignor, 
his right of ‘set-off is preserved against the assignee 
when the latter’s cause of action arises; and a surety 
on the obligation so transferred may enforce the set-off 
for his own protection ifthe principal debtor be in- 
solvent. The rule does not apply where the thing 
transferred is commercial paper, and the assignee be- 
comes the bona jide holder thereof for value.—ARM- 
STRONG V. WARNER, Ohio, 31 N. E. Rep. 877. 

60. INSURANCE—Barn —Insurance on a barn, and the 
“contents therein,’ does not cover horses, which, 
though stabled in the barn, were killed by lightning 
outside. — FARMERS’ MUT. FIRE INS. ASS’N. OF ALLEN 
COUNTY v. KRYDER, Ind., 31 N. E. Rep. 851. 

61. INSURANCE—Conditions.—A provision of a policy 
warranted thatthe building would continue to be oc- 
cupied, except for a space not longer than 10 days, un- 
less the company gave its consent to a longer period of 
vacancy: Held, that if the building was not occupied 
atthe date of the policy, but afterwards became oc- 
cupied, the continuing warranty against vacancy 
would attach —EVANS V. QUEEN INs. Co., Ind, 31 N. E. 
Rep. 843. 

62, INSURANCE — Condition— Arbitration.—The fact 
that the amount of loss under an insurance policy has 
not been submitted to arbitration, as required by the 
policy, before suit, cannot availas a defense, where 
the assured, in seeking an adjustment of the loss soon 
after it occurred,!had been met by a denial of any liabili- 
ty whatever, and the assertion that,the policy was not in 
force; and neither can a failure to give notice in writ- 
ing, Where the assured, in communicating personally 
with the agent, immediately after the fire, is met again 
in like manner. - SAVAGE Vv. PHENIX INS. CO. OF BROOK- 
LYN, Mont., 31 Pac. Rep. 66 

63. INSURANCE -Limitations.—Under Code, § 2537, pro- 
viding that, ifthe plaintiff in an action fail for any 
cause except negligence in its prosecution, and he 
brings a new suit within six months thereafter, the 
second suit shall be deemed a continuation of the first, 
where an action was brought on a fire insurance policy, 
which provided that suit be brought in one year after 
loss, and, owing to a mistake in the description of the 
property inthe policy, then first discovered, plaintiff 
filed a substituted petition, asking for a reformation, 
and within six months after obtaining a reformation 
began another action onthe policy, the last action is 
to be deemed acontinuation of the first, and is not 
barred because not brought within the time limited in 
the policy.—JACOBS Vv. ST. PAUL FIRE & MARINE INS. 
Co., Iowa, 53 N. W. Rep. 101. 

64. INSURANCE — Provision in Policy.—Where the 
charter of a mutual fire insurance company provided 
that a policy holder’s failure to pay an assessment 
within 30 days after notice thereof should suspend the 
liability on the policy, and a copy of this provision was 
sent to a policy holder with a notice of an assessment 
without any explanation, such action was, as to that 
assessment, a waiver of a provision ofthe policy by 
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which it was to be suspended for failure to pay an as- 
sessment within a shorter time.—MACKINNON Vv. MoutT- 
UAL FIRE Ins. CO. OF CHICAGO, Wis., 53 N. W. Rep. 19. 

65. INSURANCE—Title to Property.—A policy of insur- 
ance on personal property was,conditioned to become 
void ifthe title or possession of the property should 
“be now, or hereafter become, involved in litigation,” 
unless consent in writing was indorsed thereon by the 
company. The policy and the property were assigned 
to a bank, and the company gave its consent in writing 
to the transfer of the policy. A judgment creditors’ 
bill was brought against the insured, and the bank was 
made party thereto, and was adjudged to hold the 
property in trust for the plaintiffs in the bill, but, be- 
coming insolvent pendente lite, a receiver was ap- 
pointed. The insured property was destroyed by fire 
after the suit, and before final decree: Held, that by 
consenting to the transfer of the policy, the company 
impliedly consented to the transfer of the property in- 
sured thereby; and that the creditors’ suit did not in- 
volve either title or possession, within the meaning of 
the condition.—SMALL V. WESTCHESTER FIRE INS. Co., 
U.S. C. C. (Ind.), 51 Fed. Rep. 789. 

66. INTOXICATING Liquors — Illegal Sale.—The fact 
that a person is not interested in any way ina saloon, 
or in the buildingin which it is kept, but merely assists 
about the saloon, sometimes as a matter of accommo- 
dation, and without pay, is not available asa defense 
to an indictment for nuisance, under sections 1542, 1543, 
Code, which extended to any one “concerned, engaged, 
or employed” in keeping for sale intoxicating. liquors, 
or to whoever shall erect, establish, continue, or “use” 
any building for that purpose.—STATE Vv. HERSELUS, 
Iowa, 53 N. W. Rep. 105. 

67. JUDGMENT—Confession —Attachment Lien.—Hill’s 
Code, § 414, authorizes judgment by confession in any 
action “for any amount or relief not exceeding or dif- 
ferent from that demanded in the complaint.” Section 
312, relating to attachments, provides that, “if judg- 
ments be recovered by plaintiff, the sheriff shall satisfy 
the same out of the property attached by him:” Held, 
that a confession of judgment in an action commenced 
by attachment does not operate asa discharge of the 
attachment lien.—SCHLOSS V. STATE BANK OF WASHING- 
TON, Wash., 31 Pac. Rep. 23. 

68. JUDGMENT—Writs—Service.—After defective serv- 
ice, the court gave judgment by defauit against de- 
fendant, wherein it was stated “that summons was 
issued and served as by law provided, and that all 
parties were properly before the court: Held, on an 
appeal from the judgment, that it was not conclusive 
where the record before the appellate court contained 
all the evidence on which the lower court acquired 
jurisdiction. -LONKEY V. KEYES SILVER MINING CO., 
Nev., 31 Pac. Rep. 57. 

69. LANDLORD AND TENANT — Contract for Leas:..— 
Tenants, being admitted into possession under a writ- 
ten contract for a lease for the term of 10 years, cannot, 
after refusing to execute and accept a lease tendered 
by the landlord, and embracing the terms and condi- 
tions specified inthe written contract, retain posses 
sion of the premises, because the landlord has not 
complied with the contract in the construction and 
finish of the building which he was to erect for occupa- 
tion by the tenants. The landlord’s violation of his 
contract would furnish a cause of action in favor of 
the tenants for the damages sustained thereby, but 
would not operate as a license to occupy and use the 
premises.—WEED V. LINDSAY, Ga., 15 8. E. Rep. 836. 

70. LIFE INSURANCE—Application.—Act June 23, 1885, 
providing that no untrue statement in an application 
for a life insurance policy, if made in good faith, shall 
work a forfeiture or be a ground of defense, unless it 
relate to a matter material to the risk, is of binding 
effect, though assured on his application expressly 
agreed that every statement shall be material, and 
that any misstatement shall avoid the policy, notwith- 
standing any law to the contrary.—HERMANY V. FI- 
DELITY MUT. LIFE ASS’N., Penn., 24 Atl. Rep. 1964. 








jl. LOGGING LIENS — Enforcement.—Gen, St. § 1691,. 
provides that any “persons claiming liens under this 
chapter may join in the same § tion, and when separate 
actions are commenced the ~court may consolidate 
them:” Held that, where a number of claimants join 
in an action to foreclose laborers’ liens on saw logs, 
and the character ofthe claims isthe same, and the 
proceeding is against the same property, the filing of 
one notice of lien, wherein the claim of each plaintiff 
is separately stated, is sufficient, no particular form of 
notice being required —CHEVRET V. MECHANICS’ MILL 
& LUMBER Co., Wash., 21 Pac. Rep. 24. 

72. MANDAMUS — Parties. — Mandamus proceedings 
must be brought in the name of the State, on the rela- 
tion of the petitioner.—WHITESIDES V. STEWART, Tenn., 
20S. W. Rep. 245. 

73. MARRIED WOMAN—Evidence—Declarations.—Upon 
the trial of an action to recover personal property 
brought by a married woman, who testified that she 
had given in part payment for the same other personal 
property belonging to herself, a declaration made by 
her husband, before the purchase, that the property 
last mentioned belonged to him, was not admissible 
against the plaintiff, it appearing that she did not 
claim under her husband either the property sued for 
or that which she exchanged for it, and that the latter 
was notin the husband’s possession atthe time the 
alleged declaration was made.—HOLTON V. CARTER, Ga., 
15S. E. Rep. 819. 

74. MARRIED WOMAN — Slander.—A married woman, 
though living with her husband, may maintain in her 
own name, and without joining him with her, an action 
for slanderous words alleged to have been used of and 
concerning herself.—PAVLOVSKI V. THORNTON, Ga., 15 
8. E. Rep. 822. 

75. MASTER AND SERVANT—Contract—Services.—W hen 
one is employed by another to render personal services 
for a year, the violation by the employer ofa subse- 
quent contract having no connection with the contract 
for service will not justify the employee in refusing to 
abide by and perform his contract for the remainder of 
the year.—STIX V. ROULSTON, Ga., 15 8S. E. Rep. 826. 

76. MASTER AND SERVANT—Contributory Negligence.— 
In an action for injuries occasioned by the explosion 
of dynamite, while blasting, it appeared that a number 
of holes had been drilled and loaded, and that, when 
the blasters returned from cover after the explosions, 
it was supposed each one had blown out. The boss 
said that one had blown out without effect, and become 
fall of dirt, and told the men to drill it out again. 
Plaintiff expressed some fear, but Went to work, and, 
while holding the drill, was injured by an explosion, 
Plaintiff might easily have determined by examination 
whether an explosion had taken place, and so might 
the boss: Held, that plaintiff's negligence was such, 
notwithstandingthe negligence of the boss, as to pre- 
vent recovery.—SEXTON V. TURNER, Va., 158. E. Rep. 
862. 

77. MASTER AND SERVANT — Dangerous Machinery.— 
Putting an inexperienced boy to work in a saw-mill on 
a narrow platform several feet high, charged with the 
duty of keeping certain chutes clear of slabs, which he 
is expected to do by striking a hook or pike pole into 
the said slabs and pulling them towards him, the effect 
of which would naturally be, if the slabs started un- 
expectedly or the hook let go, to precipitate him back- 
wards onto an uncovered, rapidly revolving shaft, only 
afew feet distant, makes the placea dangerous one; 
and the mill owners, therefore, are liable as for negli- 
gence for any injury occasioned by the shaft not being 
covered.—KING V. FORD RIVER LUMBER CoO., Mich., 53 N. 
W. Rep. 10. F 

78. MASTER AND SERVANT—Employment.—Where de- 
fendant, in consideration of a stated price per day and 
house rent, employed plaintiff and family to operate 
his farm, the possession of the house is incident to the 
employment, and atermination of the latter also ter 
minates the right to possess the house.—BOWMAN V. 
BRADLEY, Penn., 24 Atl. Rep. 1062. 
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79. MASTER AND SERVANT—Employment—Eight Hour 
Law.—Under Act March 6, 1889, providing that eight 
hours shall constitute a legal day’s} work, but permit- 
ting overwork by agreement, for an extra compensa- 
tion, where one accepts a position knowing that he 
will be expected to work more than the statutory time, 
and continues work without objection or giving notice 
of an intention to charge for the extra time, his consent 
to his employer’s requirements will be presumed, and 
he cannot recover for the time in excess of eight hours 
a day during which he worked.—HELPHENSTEINE V. 
HARTIG, Ind., 31 N. E. Rep. 845. 

80. MECHANIC’s LIENS—Statement of Claim.—A state- 
ment showing the performance of work ona mining 
claim, at a certain rate,for so many days, between 
certain dates, and amounting in all to a fixed sum, no 
part of which it is stated has been paid, is sufficient for 
a mechaniec’s lien, under Comp. St. div. 5, § 1371, de- 
claring merely that the account shall be a “just and 
true” one after deducting all credits, and that no 
error or mistake shall affect the validity of the lien, 
without a showing also as to the items or nature of the 
work.—SMITH v. SHERMAN MIN. CO., Mont., 31 Pac. Rep. 
72. 

81. MINES AND MINING — Conversion of Ore. — When 
plaintiff is in possession of land under a mining lease 
which gives him the exclusive right to mine for a cer- 
tain term of years, subject to the payment of a royalty, 
and reyuires him to mine 7,000 tons each year, and as 
much more as can reasonably be mined on the land, 
and by which he is bound to pay for 7,000 tons each 
year, whether mined or not, but with the privilege of 
crediting any such payment for ore not mined on ore 
mined in excess of 7,000 tons in any succeeding year, he 
has such property in the ore before it is mined that 
he can maintain trover against one who mines it with- 
out his consent.—HARTFORD IRON MIN. Co. Vv. CAMBRIA 
MIN. Co., Mich., 53 N. W. Rep. 4. 

82. MORTGAGE —Description of Property.—Where the 
description of property covered by a mortgage is 
found to have been inserted before the execution and 
delivery of the mortgage, and the mortgage is other- 
wise complete, the defense cannot be made to a fore- 
closure that certain collaterals, which were to have 
been embraced in the mortgage, had been omitted, in 
violation of the mortgagor’s rights.—DES MOINES NAT. 
BANK V. HARDING, Iowa, 53 N. W. Rep. 99. 

83. MORTGAGE — Foreclosure. — When a mortgage is 
made to a trustee to secure coupon bonds, the right to 
bring suit of foreclosure is in the trustee, which right 
however, is not exclusive of the bondholders unless 
made so by the terms of the deed.—AMERICAN TUBE & 
IRON Co. V. KENTUCKY SOUTHERN OIL & GAS. Co., U.S. 
C. C. (Ky.), 51 Fed. Rep. 826. 

84. MUNICIPAL CORPORATIONS—Amendment of Char- 
ter.—An extension of the limits of a city is not an 
amendment to its charter, within Const. art. 11, §10, per- 
mitting certain cities toframe charters for their own 
government, and providing for amendments to such 
charters, but is governed by Act March 27, 1890, §9, pro- 
viding for the organization, classification, incorpo- 
ration, and government of municipal corporations.— 
STATE V. WARNER, Wash., 31 Pac. Rep. 25. 

85. MUNICIPAL CORPORATIONS —Implied Powers.—The 
incidental powers of a corporation are such as are im- 
plied because necessary to carry out some general pur- 
pose of the corporation.—VAN ANTWERP V. DELL RAP- 
IDS TOWNSHIP OF MINNEHAHA COUNTY, 8. Dak., 53 N. W. 
Rep. 82. 

86. MUNICIPAL CORPORATION— Negligence—Defective 
Sidewalk.—In an action against a town for personal 
injuries resutting from a hole in a sidewalk, plaint- 
iff alleged that the walk had been defective for two 
weeks before the accident, and that defendant had 
knowledge thereof. The jury found generally for 
plaintiff, and specially that the hole which caused the 
injury existed only about four hours before it occurred, 
and that one of defendant’s trustees had knowledge of 
the hole about two hours before the accident: Held 





that, as defendant may have been negligent, notwith- 
standing the facts specially found, it was error to en- 
ter judgment for defendant; but in view of its im- 
probability, and the absence of the evidence from the 
record, judgment for plaintiff would not be directed, 
but anew trial ordered.—JEWELL V. TOWN OF SULLI- 
VAN, Ind., 31 N. E. Rep. 829. 

87. MUNICIPAL CORPORATIONS — Ordinances.— Where 
the ordinances adopted by a city council appear spread 
on the minutes of its proceedings, which are in a book 
kept for that purpose, and signed by the presiding offi- 
cer, and attested by the clerk, it is a compliance with 
Rev. St. § 3099, requiring ordinances “to be recorded in 
a book kept for that purpose,’ and to be signed by the 
presiding officer and attested by the clerk.—CITY OF 
HAMMOND V. NEW YORK, C. & St. L. Ry. Co., Ind., 31 N. 
E. Rep. 817. 

88. NEGLIGENCE —Prairie Fire.—Where plaintiff sets a 
back fire in order to protect his property from a prairie 
fire which defendants negligently set and permitted 
to escape, the latter are liable for the destruction by 
the back fire of such property of plaintiff as would 
have heen destroyed by the original fire had he re- 
mained idle-— MCKENNA V. BAESSLER, Iowa, 53 N. W. 
Rep. 103. 

89. NEGOTIABLE INSTRUMENT — Conversion. — The 
owner of a promissory note, of which another fraudu- 
lently obtains possession, and which he conyerts to 
his own use by suing it to judgment and collecting the 
amount due thereon, may, in an action of trover, re- 
cover from the latter the value of the note, notwith. 
standing such suit and judgment, and the collection 
thereof, and notwithstanding the plaintiff had knowl- 
edge of these facts before bringing suit.—RUSHIN V. 
THARPE, Ga., 15S. E. Rep. 830. 

90. NEGOTIABLE INSTRUMENT—Pleading—Designation 
of Parties.—Rev. St. § 338, declaring that the title of 
a cause, contained in the complaint, shall specify, 
among other things, the “names” of the parties, re- 
quires, not merely plaintiffs’ initials, but their Chris- 
tian names as well; and where these do not appear in 
the title, or elsewhere in any of the pleadings, and the 
defect is not cured in any manner, the complaint is bad 
on demurrer.—BASCOM V. TONER, Ind., 31 Pac. Rep. 856. 

91. NEGOTIABLE INSTRUMENT— Execution — Ratifica- 
tion.—The execution of a note in one’s name without 
his authority is ratified by his subsequent execution of 
a mortgage, in which the note is substantially de- 
scribed, made to secure it.—BELL v. WAUDBY, Wash., 
31 Pac. Rep. 18. 

92. NEGOTIABLE INSTRUMENT—Part Payment—Check. 
—Where the payee of a note receives a check or draft 
drawn in favor of the maker of the note, and properly 
indorsed for collection and application on it, he is 
bound to allow the credit, unless, on failure of the 
obligor to make payment, he give due notice of its 
dishonor to the indorser.—MURPHY V. PHELPS, Mont., 
31 Pac. Rep. 64. 

93. NEGOTIABLE INSTRUMENT—Usury.— Where usury 
is pleaded to an action on a promissory note, deeds of 
even date with the note, and executed to vest title in 
thelender as security for the loan, are admissible in 
evidence for the plaintiff to show the intention of the 
parties as to the real situs of the contract, and what 
State or country they had reference to in fixing the 
rate of interest. — JACKSON V. AMERICAN MORT- 
GAGE CO. OF SCOTLAND, Ga., 158. E. Rep. 812. 

94. NEW TRIAL—Newly-discovered Evidence.—In an 
action for killing plaintiff’s horses at a railroad cross- 
ing, anew trial, on the ground of newly-discovered 
evidence, will not be granted defendant after a ver- 
dict has been rendered for plaintiff, where it appears 
the proposed witness, though living near the crossing, 
was not interviewed by defendant prior to the trial.— 
CuicaGo & E. I. R. CO. Vv. MCKEEHAN, Ind., 31 N. E. Rep. 
831. 

95. NUISANCE—Dam across Stream.—In an action to 
abate a nuisance caused by a dam across a river, de- 
fendant, who owned the land on the opposite side o 
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the river from plaintiff, admitted that he had con- 
structed the dam to the center of the stream, but dis- 
claimed any ownership in or participation in the 
erection of the part on plaintiff's side but alleged 
that it had been done by his lessee without his author. 
ity: Held, that the defendant owner had no cause to 
complain of a decree that his lessee abate the part of 
the dam on plaintiff's side.—HAYDON Vv. BRowN, Nev., 
31 Pac. Rep. 56. 

96. NUISANCE—Stagnant Pond—City Ordinance.—The 
charter of the city of Rochester empowers the com- 
mon council to provide by ordinance for filling up, 
draining, and cleansing any damp, foul, or unwhole- 
some yards, slips, or cellars. An ordinance provides 
that every owner or occupant of a stone quarry shall 
either cause the same to be filled level with the ground, 
or the water therein to be drained: Held, that the 
owner of an abandoned quarry was liable for the 
penalty prescribed where he permitted a pond tostand, 
which became stagnant during summer, emitted 
sickening odors, and in which dead animals had been 
frequently seen —CITY OF ROCHESTER V. SIMPSON, N. 
Y., 31 N. E. Rep. 871. 

97, PATENTS FOR INVENTIONS—Infringement—Monop- 
olies. — The fact that a corporation owning letters 
patent upon a particular kind of machinery has en- 
tered into a combination with other manufacturers 
thereof to secure a monoply in its manufacture and 
sale, and to that end has acquired all the rights of 
other manufacturers for the exclusive sale and manu- 
facturer of such machines under patents, will not en- 
title a stranger to the combination to enjoin the cor- 
poration from bringing any suits for infringement 
against him or bis customers.— STRAIT V. NATIONAL 
HARROW Co., U.S. C. C. (N. Y.), 51 Fed. Rep. 819. 

98. PLEADING— Complaint— Variance.—The fact that 
goods sold on an account are alleged,in an action 
therefor, to have been sold a certain person, while the 
caption of the bill of particulars, filed as an exhibit, 
states the accounts to have been with another, as 
agent for the said person, does not constitute such a 
variance as to render the complaint obnoxious to a de- 
murrer; but the caption may be rejected as surplusage. 
—WELLINGTON V. HOWARD, Ind., 31 N. E. Rep. 852. 

99. PLEADING—General Issue.—Under Code, § 3458, the 
general issue is considered as filed if the case is an- 
swered to at the first term ; and the marking at that term 
of the names of counsel for defendant is equivalent to 
answering.—PRICE V. BELL, Ga., 15 8S. E. Rep. 810. 

100. PRACTICE— Continuance— Absence of Counsel.— 
Absence of a party’s attorney from court does not 
give him an absolute right to a continuance, but it is in 
the discretion of the court, in view of all the circum- 
stances.—BAUMBERGER V. ARFF, Cal., 31 Pac. Rep. 53. 

101. PRESCRIPTION — Adverse Possession.— That the 
agent of one claiming to own a lot of wild land as pur- 
chaser at sheriff's sale was personally on it very often, 
Visiting it,to protect the possession and warn off in- 
truders, such purchase and agency being generally 
known in the neighborhood; that there was no,tres- 
passing on the lot, and no other person exercised any 
ownership over it; and that the agent returned the 
land and paid taxes on it for the alleged owner, but 
did not live on it, or build any house, fence, or other 
structure on it,—is not evidence of such possession as 
the law requires to be the foundation of a title by pre- 
scription.—ScorTt vy. CAIN, Ga., 15S. E. Rep. 816. 

102. PUBLIC LaND—Homestead—Limitations. - A party 
acquired title to public lands under the United States 
homestead law, to a portion of which another person 
claims title by adverse possession: Held, that the 
statute of limitations did not beginto run against the 
party entering the land in favorof the one holding ad 
versely until the right to the patent was completed by 
the performance of every act required of the entry 
man by the homestead law.—MILLS Vv. TRAVER, Neb., 
53 N. W. Rep. 67. 

103. QUIETING TITLE—Adverse Possession—Evidence. 
—Plaintiff and its grantors, under a conveyance ex- 








ecuted by J for himself and as attorney in fact for his 
wife, of a donation claim, one-half of which was 
owned by each, went upon the tract and exercised ex- 
clusive control over the same as owners, leasing it, 
selling timber therefrom, etc., for a number of years, 
but did not reside thereon: Held, that the acts of 
plaintiff and its grantors constituted possession of the 
entire tract adversely to the heirs of J’s wife, whether 
J was authorized to convey his wife’s share or not.— 
BELLINGHAM BAY LAND CO. v. DIBBLE, Wash., 31 Pac. 
Rep. 30. 

104. RAILROAD - Negligence—Smoke from Locomotive 
—Accidents at Railroad Crossing. — A railroad com 
pany is not liable for damages caused by a horse tak- 
ing fright at smoke from a locomotive in the streets of 
a city, where the discharge of smoke wys the natural 
result of coaling the locomotive, and was not caused 
by the negligence of those in charge of it.—LEAVITT V. 
TERRE HAUTE & I. R. Co., Ind., 31 N. E. Rep. 860. 

105. RAILROAD COMPANIES —Fires.— The declaration 
alleging, in effect, that the railway company, by its 
negligence and that of its agents, servants, and em 
ployees, in and about the running and operating of its 
locomotives and machinery, did on a day named 
negligently and carelessly throw, or otherwise set out, 
fire from said locomotives, whereby plaintiff's prop- 
erty was burned, the rule of the Code (section 3033) 
raises presumption of negligence from proof that 
plaintiff's property was burned by a fire resulting 
from the emission of sparks by one of the company’s 
locomotives while being run on defendant’s railway. 
The burden of proof would then be upon the company 
to show the exercise of all ordinary and reasonable 
care and diligence.—EAstT TENNESSEE, V. & G. Ry. Co. 
v. HESTER, Ga., 15 S. E. Rep. 828. 

106. RAILROAD COMPANIES — Municipal Aid.—A gen- 
eral statute authorizing the consolidation of railroad 
companies must be considered a silent factor in a sub- 
sequent contract of subscription made by a township 
to the stock of a railroad company, and aconsolidation 
of such company with another company will not re- 
lease the township, but will transfer its obligation to 
the new company.—POPE V. BOARD OF COM’RS OF LAKE 
County, U. 8. C. C. (Ind.), 51 Fed. Rep. 769. 

107. RAILROAD COMPANIES—Street Railway—Damages. 
—A declaration by a married woman against a street 
railway company for injury to her person, which al- 
leges a definite personal injury which incapacitated 
her to walk without crutches, embraces, by necessary 
implication, the impairment of her capacity to labor. 
ATLANTA ST. R. Co. Vv. JACOBS, Ga., 15 8. E. Rep. $25. 

108. REAL ESTATE AGENT—Liability to Customer.—A 
real estate agent, who represents that he has “author- 
ity to sell” certain land, is not liable to a customer for 
the consequences of their mutual mistake of law in 
thinking that such authority carries with it the right 
to make a contract of sale.—MCREAVY Vv. ESHELMAN, 
Wash.,31 Pac. Rep. 35. 

109. RECEIVERS—Appointment.—An order by a court, 
or judge thereof, apparently within his jurisdiction, 
appointing a receiver, which is regular on its face, is 
prima facie valid; and where, in obedience to such or- 
der, the receiver collects money, and in good faith ap- 
plies it in discharge of taxes due upon the property 
named therein, and for necessary repairs, such order 

is a sufficient justification in an action against the re- 
ceiver to recover the rents collected by him after it 
has been vacated for want of sufficient notice of the 
application therefor.—EDEE V.£TRUNK, Neb., 52 N. W. 
Rep. 70. 

110. RELEASE AND DISCHARGE.—A father devised his 
real estate to his son, provided he would pay the father 
and mother, or, on the death of either, the survivor, a 
certain amount yearly, and give them “board and 
house room” as long as they lived. After the father’s 
death, the mother executed to the son a quitclaim 
deed of the land, thereby releasing all claims held by 
her under the will. In consideration of this deed, the 
son executed to his mother a written contract, by which 
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he agreed to pay her aless amount yearly than the 
will allowed her, and board her as long as she lived, 
she agreeing to release the land from any lien thereon 
for the purchase money named in the contract, and 
that the contract should be no lien onthe same. The 
son then gave her his note for the amount due her un 
der the will and contract: Held,in an action to en- 
force the claim on the note against the son’s estate, 
that there was norelease of the lien for the amount 
due when the contract was made, and covered by the 
note.—HENAS V. HENAS, Ind., 31 N. E. Rep. 832. 

111. RELIGIOUS SOCIETIES—Qualifications of Pastor.— 
The rules and regulations of the Lutheran churches 
provide that the congregation “possesses the supreme 
power concerning the external and internal manage. 
ment of all the spiritual and material affairs of the 
congregation,” and “only such a one can be a minister 
who is a member of a recognized Evangelical Lutheran 
synod of the country.” The church laws allow a con- 
gregation to call a pastor who is not a member of a 
synod, but who expects to be admitted to membership: 
Held, where a minister who was admitted to provisory 
membership of the synod accepted a call as pastor, 
and thereafter his application for membership of the 
synod was rejected, that he ceased to have the neces- 
Sary qualifications to serve as pastor, and his congre- 
gation had a right to discharge him. — HELBIG Vv. 
ROSENBERG, Iowa, 53 N. W. Rep. 111. 

112. REMOVAL OF CAUSES—Local Prejudice. — Under 
the “prejudice and local influence” clause of the act of 
March 3, 1887, § 2, notice to the adverse party of a mo- 
tion for the removal of a cause is not jurisdictional, 
and such motion may be made upon evr parte hearing, 
though it is the better practice to give notice.— 
REEVES V. CORNING, U.S. C. C. (Ind.), 51 Fed. Rep. 774. 

113. SALE—Warranty.—Where the sale of a binder is 
made by agents on their own account, upon the un- 
derstanding that if it does not work successfully, and 
the manufacturers have meanwhile become insolvent, 
they themselves will receive it back, and the warranty 
also of the manufacturers, upon which such sales are 
usually made, is adopted, declaring that before the 
binder can be returned notice must be given tothe 
manufacturers, and an opportunity given to remedy 
the defect, it is not necessary to notify the manu- 
facturers, in order to defend successfully against an 
action by the agents for the price, where such notice 
was given to the agents.—CAMPBELL V. WRAY, Ind., 31 
N. E. Rep 824. 

114. SET-OFF—Pleading and Proof.—In an action to 
compel a set-off of one judgment against another, 
where defendant pleaded assignment in writing of his 
judg ent against plaintiff to his attorney in payment 
for services in a certain case,in the absence of an al- 
legation of mistake, evidence that the assignment was 
made in consideration of services in two cases is inad- 
missible —BENSON V. HAYWOOD, Iowa, 53 N. W. Rep. 85. 

115 SHIPPING—Owners.—The owner of a majority of 
shares in aship may control and navigate or charter 
out the ship, and hisco-owners will be bound by his 
acts and contracts and by all the liabilities incurred, 
by the ship in due course of trade, unless they ex- 
pressly dissent from the employment to which she is 
put by the majority owner. Minority owners can pre- 
tect themselves against such liabilities only by dissent- 
ing and by requiring the majority owner to give bond 
and security for the safe return of the ship.—SwIFt v. 
TATNER, Ga., 15 S. E. Rep. 842. 

116. SPECIFIC PERFORMANCE — Purchase Money.— 
Where the purchaser of land by contract pays part of 
the purchase money, takes possession, and makes 
improvements, the vendor, by bringing action against 
him to quiet title, without first offering to convey, repu- 
diates the contract, and the purchaser may file a cross- 
complaint for specific performance without a tender of 
the balance of purchase money.—SHEPLAR V. GREEN, 
Cal., 31 Pac. Rep. 42. 

117. TAXATION—School Taxes — County Commis- 
sioners.—Under Comp. St. div. 5, § 1902, providing that 





it shall be the duty of county commissioners to lay an 
annual tax on all taxable property within their respec- 
tive counties for school purposes, such commissioners 
have power to levy a tax to satisfy a judgment against 
the trustees of a school district within their county, 
where the amount belonging to such district is insufti- 
cient to satisfy the same, and the levy of such tax may 
be compelled by mandamus.,—STATE Vv. BOARD OF 
COM’RS. OF YELLOWSTONE COUNTY, Mont., 31 Pac. Rep. 
78. 


118. TAXATION. -Selling Sewing Machines.—The tax in 
question (Acts 1890-91, pt. 1. p. 42) is a tax onthe busi- 
ness of selling sewing machines, irrespective of the 
State or country in which the machines are manu- 
factured; and the statute is not unconstitutional be- 
cause it imposes a tax on that business without taxing 
other businesses and occupations, nor because it is not 
uniform with the method of returning and collecting 
taxes on property, nor because it prescribes a penalty 
for violation of its requirements. The tax is uniform 
upon all business of the same class.— WEAVER V. STATE, 
Ga., 15S. E. Rep. 840. 


119, TAXATION—Validity of Assessments.—In an equi- 
table proceeding to foreclose a lien for taxes, the court 
will not consider questions which go only tothe man- 
ner of the assessment or levy of the tax in question, or 
other irregularity or informality in the proceedings.— 
ROADS V. ESTABROOK, Neb., 53 N. W. Rep. 64. 


120. TAX TITLE—Sale of Equitable Interest.—The pur- 
chaser at a tax sale of land held under a certificate of 
purchase from the State acquires only an equitable 
title, and the certificate holder, on subsequently com- 
pleting his purchase and procuring a patent, may re- 
cover the land in ejectment against the tax purchaser, 
where no equitable defense was pleaded.—DORN vy. 
BAKER, Cal., 31 Pac. Rep. 37. 

121. TRIAL — Jurors — Personal Knowledge.—Jurors 
should not be instructed that they can act upon their 
private and personal knowledge of the character of 
the witnesses who testify in the cause on trial, and it 
iserror forthe court to instruct them that they can 
consider such character if they know it.—CHATTA- 
NOOGA, R. & C. R. CO. Vv. OWEN, Ga., 15 8. E. Rep. 853. 


122. WATERS — Appropriation.—A right acquired by 
appropriation of water flowing through public land 
will be protected as against a subsequent purchaser of 
such land.—RAMELLI V. IRISH, Cal., 31 Pac. Rep. 41. 

123. WATERS—Diversion—Injunction.—Injunction will 
lie by the lessee of lands through which a natural 
stream of water flows, to restrain diversion to a neigh- 
boring town of water which he needs for irrigatioa.— 
CROOK V. HEwITT, Wash., 31 Pac. Rep. 28. 

124. WATERS—Surface Water—Drainage.—In an action 
for changing the course of several drains by cutting 
new outlets into another drain, and so causing an over- 
flow of plaintiff's land, evidence that a dam constructed 
by plaintiff to stop the flow was constructed by per- 
mission of the township officers could not have been 
prejudicial to defendant, when followed by an instruc- 
tion denying the power of said officers to determine 
between the rights ofthe parties, but tended to show 
merely that plaintiff had not acted in bad faith, and 
somewhat also as to his credibility.—OS1tEN V. JEROME, 
Mich., 53 N. W. Rep. 7. 

125. WILLS — Estate Devised.—A will provided that, 
after paying testator’s debts, all his real and personal 
estate should go to his wife, for life, and, on her death, 
the real estate should beequally divided among his 
three brothers “or their heirs, ifliving;” but if either 
of the brothers should die “‘without heirs, before the 
division of the estate, the property should go to those 
living, or their heirs:” Held, that at testator’s death 
the brothers each took a vested remainder, in fee-sim 
ple, in an undivided third of the real estate, defeasible 
only by death without issue before the termination 
of the life estate, in which event the property was to 
pass to the survivors.—GISH V. MOOMAW, Va., 15 8. E. 
Rep. 868. 
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